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IN THE PATENTS COUNTY COURT Claim No CC13P00980
BETWEEN
F H BRUNDLE (a private unlimited Claimant
company)
and
MR RICHARD PERRY Defendant
REPLY AND

DEFENCE TO COUNTERCLAIM

REPLY AND DEFENCE TO COUNTERCLAIM

1. On 12 June 2013, the Defendant served his Defence by way of a letter dated 11
June 2013 addressed to Mr Recorder Meade QC at the Patents County Court ("the
Defence Letter”). It was served together with a document headed “Counte‘_rclaim to
Claim CC13P00980" (“the Counterclaim Letter’). The Claimant’s representatives
wrote to the Defend_ant on 19 and 21 June 2013 pointing out certain deficiencies in
those letters and pointing to the relevant guidance in the CPR. On 26 June 2013,
the Defendant served a further letter headed “"Counterclaim to Claim” ("the Second

Counterclaim Letter”),

2. The Defence Letter is discursive and unstructured, and does not comply with Part
15 CPR. It contains material which is simply derogatory (directed at the Claimant,

its Chairman, and others) or irrelevant to the present claim.

3. The Counterclaim Letter comprises no allegations or arguments, but simply a prayer

for relief. Itis said to be a Counterclaim against the Claimant as well as against two

1 Y.



~other companies. No application for joinder has been made, and the present

document is the Reply and Defence to Counterclaim of the present Claimants, FH

Brundle, only. The Second Counterclaim Letter, similarly, is said to be directed at

the Claimant and the two other companies.

Nonetheless, insofar as it is able, the Claimant will reply to the Defence Letter, to
the Counterclaim letier, and to the Second Counterciaim Letter. Since the
allegations made by way of Defence and Counterclaim appear not to be separated
between the three letters, all three are dealt with compendiously in this Reply and

Defence to Counterclaim.

. The Claimant joins issue with the Defendant on every allegation made. In this

Reply and Defence to Counterclaim, the Claimant will respond only fo those matters
raised in the three letters that are legally relevant to issues in the present case; that
is not to be taken as an admission of any of the further, irrelevant allegations made

by the Défendant.

. Annex R1 to this Reply and Defence to Counterclaim comprises a copy of the

Defence Letter and a copy of the Second Counterclaim Letter, which have both
been annotatéd by the Claimant's representatives with handwritten numbering.
Paragraph numbers in this Reply and Defence to Counterclaim refer to those
handwritten numbers in Annex R1, unless otherwise specified; when referring fo the
Counterctaim Letter, a copy of which is at Annex Rz,lthe Defendant’s paragraph

numbers are adopted and referred to as "paragraph C-#".

. With regard to paragraph 1, it is denied that Mr Perry’s patent has been used by the

Claimant to produce the Nylofor 3M (“Beam” or “Universal”) brackets, and/or to

produce the Nylofor 3M Panel (together, “the Nylofor Products”). It is further

denied that the Nyldfor Products are “goods described word for word in the paténts

claims”,

W2



8. The Nylofor Products do not fall within the scope of the claims of the Patent for the
reasons given in the Particulars of Claim; there has been no infringement of the

Patent by the Claimant.

9. With further regard to paragraph 1, it is denied that the Claimant has defrauded the
Defendant. It is noted that, despite being such a serious allegation, the allegations
of “fraud” and "defrauding” that are repeated throughout the Defendant's Defence

are not supported by any factual basis or evidence. It is further denied that the

——

three Companies to whom the Defendant says he wrote — namely the Claimant,
_..—-—'—-_______________.—.—-

Betafence Limited and Britannia Fasteners Lid are “closely linked”; they are wholly

P

X

. N apr \N_
independent business entities. NOW
A phoven
10. As to paragraph 1.1, it is admitted that the Defendant made a request of the To BE
. 4
,(S Claimant to provide a copy of “any official intellectual property they had granted on (oA 3Py
o : wlwvla
\5_ the Betafence product”; it is further admitted that no document was provided in , ¢freger 7
X A T . Cot fonete
response to that request. The Claimant is a reseller of the Nylofor Products; it does §, \
é\ . £ATITE S
$\Q} not own intellectual property in them. Save as aforesaid, paragraph 1.1 is denied. {7¢ 3%04;!.5
A\ Al uidl
Q,i‘ In particular, it is denied that the Nylofor Products are infringing products, and/or pﬂ'zf;";(
&
that the Defendant is entitled to a share of any revenues generated by the RVF{D
. v
Claimant's sale of the Nylofor Products. tep T

11. As to paragraph 1.2, it is admitted that the Defendant asked the Claimant fo provide

an affidavit, and that the Claimant has provided no such document. it is denied that

it was necessary or appropriate to provide any such document. It is further denied
that there is or at any time has been a need for the Claimant fo seek a licence over
the Patent from the Defendant in respect of the Nylofor Products; paragraphs 7 to 8

above are repeéted. Accordingly, it s denied that the Clai{rjgﬂtjjas “ripped off” the

Claimant by its sale and/or offer for.sale.of the Nylofor.Products..

[,

12. As to paragraph 2, itis admitted that:

H.3



13.

f)

g)

The Defendant sought from the Claimant an invoice from Betafence Ltd;

Such an invoice was provided to the Defendant by the Claimant's solicitors
under cover of a letter dated 29 November 2012 (found at p4 of Annex 5 to the

Particulars of Claim herein);
The Patent has lapsed, and the Defendant has sought to have it restored,

The Defendant has submitted a Request for an Opinion from the UK Intellectual
Property Office,
The Defendant had not issued any proceedings against FH Brundle, but had

threatened to do so, as particularised in the Particulars of Claim herein;

The Defendant received in 2013 a letter from the Chancery Listing Office

referring to the present action; and

The Court at the hearing on 16 May 2013 came to the view that the present-

claim served on the Defendant by first class post may have been lost in transit.

Save as aforesaid, paragraph 2 is denied. In particular:

a)

b)

Insofar as it is alleged, it is not admitted that the Claimant was under any

obligation to provide any invoicing information to the Defendant pursuant to his

p

request;

It is denied that the Claimant was during pre-action correspondence subject to
any burden to prove to the Defendant that the Claimant's acts were not
infringements of the Patent;

It is denied that the Patent is currently being restored; the restoration request is
being considered and has not currently been concluded;, //\ N7 b

e l56Re0 |

It is denied that the Claimant has colluded with Betafence (or with any party) to
steal intellectual property of the Defendant, or to defraud the Defendant. There |
"W

has been no such theft or fraud by the Claimant.  _y, yav froven ovhenwtse ‘n
—— — evipenté -

H. L



9

Court expressly found at the hearing on 16 May 2013 that service had been | A0 ’/74’

e) It is denied that the Claimant failed to serve its claim upon the Defendant; the

propetly effected by the Claimant, as recorded in the Certificate of Service that f“ﬂ'\.“

J

was before the Court at that hearing.

14. As to paragraph 3, it is denied that the Claimant has defrauded the Defendant;
paragraphs 7 to 8 above are repeated. With regard to the suggestion in paragraph

3 that the purpose of the present proceedings is to block the Defendant from

e
- ‘ ef Sue
making a claim against the Claimant, this_allegation is not understood. it is further ;:E 1'5
— e 0
denied that the conduct of the Claimant in this action has been the opposite of A€ au?
‘ A
“lawful, proper {and] ethical”. INJunmeTia
To PREVENT
oo : . TJulfice
15. As to paragraph 4 it is admitted that the pre-action correspondence addressed the "ar wow
goven

validity of the Patent. Save as aforesaid, paragraph 4 is denied. In particular it is (o EL OEME

AnNYD
denied that the Patent cannot be invalid because it has been granted; grant by the plloLEedI vl
oed
g HHT B
Cownd VO

further denied that any silence by the Claimant, in the present action or at any time, DamA b:, i
Dort .

UK Intellectual Property office of a patent is not a final determination of validity. Iti

on the matter of the Patent’s validity amounts to an admission that the Patent is

valid.
16. As to paragraph 5, it is averred that:

a) the Claimant was asked at the hearing before Mr Recorder Meade QC on 16
May 2013, for the purposes of allowing the judge to determine the best
directions, whether its intention at that time was to challenge the validity of the

Patent; and that
b) it was indicated the Claimant did not intend to do so.

Insofar as it'is alleged that this amounts or amounted to an admission of the Patent’s

validity, the same is denied.



17.

18.

19.

20.

21.

22,

©

With regard to paragraph 6, it is denied that the Claimant’s claim is supported by
only two pages of the patent specification; the full patent specification forms Annex

2 1o the Particulars of Claim herein.

Paragraph 7 is denied; the Nylofor Products do not fall within the Patent.
. —— _—-_-‘-_-———-’_.‘_-__—--_-_-—-—-_,__.__

Paragraphs 7 to 8 above are repeéted. NOW P‘LWE N oTeeuuce . K A OLLE
' 1015 eV waled

As to paragraph 8 it is admitted that the Defendant refused to provide an

undertaking to the effect that it would not pursue or make any further threats of

patent infringement against the Claimant in respect of the Nylofor Products. Save

as aforesaid, no admissions are made in respect of paragraph 8.

With regard to paragraph 9 it is denied that the patent claims “exactly what the
Nylofor product does”. Additionally, it is noted and averred that it is the claims of

the patent that determine the scope of the protection granted by that patent.

it is denied that the test proposed by paragraph 10 is an ap'propriate or necessary

one. ltis further denied that:
NOW
peoven 1Y
E\/‘Lotal‘é
CeloBuwntE
b) the Claimant has improperly sought to evade any liability to the Defendant CAD
orawiney’ Y
arising out of its sale and/or offer for sale of the Nylofor Products; and that LA TRESS Syaromy
f_ﬂ.“hn} 2ke.,

a) the Claimant has submitted a falsified and manipulated design sheet; and that

c} the Claimant indeed has any liability for patent infringement to the Defendant haln\\"\j

w (mSpeay
arising out of its sale and/or offer for sale of the Nylofor Products. £ browdt

INTENT To
As to paragraph 11, it is admitted that a letter was submitted by the Claimant’'s NFuRE .

representatives to the UK Intellectual Property office with regard 1o the Defendant’s
Patent Opinion request. it is denied that the refief sought by the Claimant is without
justification or commercial need. In this regard, paragraphs 9(c) to 9(e) of the
Particulars of Claim herein are repeated. -Save-as aforesaid, no further admissions - -

are made in respect of paragraph 11.



€

23. It is admitted that the Claimant has not expressed an interest in a commercial

refationship with the Defendant. It is not admitted that samples have from time to Q @t:;gu

\_.___________—-——-"-_
time been sent by the Defendant to the Claimant. The Claimant has no recollection

of ever having received any samples from the Defendant. Save as aforesaid, (/ ‘gﬂ\

o AcSs FuBauwole Toole M oDt of € of

paragraph 12 is denied in its entirety. pt TeAYE STaND AT G L€ excrs grnon). ‘C.\ .JD\'

S poena Ll sk Lntbéravuf\#nﬁb
24. Paragraph 13 is not understood and does not appear to be relevant lo the present 'c) 3

claim; no admissions are made with regard to this paragraph. IUJ-C

25. Paragraph 14 is denied; there is no basis for such a cap on costs. It is denied in Vp),}i//“f

particular that the Claimant's conduct has at any point been unreasonable. The

pre-action cotrespondence, the correspondence with the Defendant in relation to a‘i’;go:( 1
the hearing on 16 May 2013, and the correspondence since then (which fatter two M ﬁ

sets of correspondence form Annex R3 hereto), show that the Claimant has ’L"W

§ »
adopted a reasonable and constructive approach, mindful of the fact that the Uz)wj

Defendant is unrepresented.

26. It is denied, with regard to paragraph 15, that the Claimant has a lack of respect for

— |jep
the IPO, or a flippant attitude to it or its authority. It is noted that there is no basis uajj
- pemp

advanced by the Defendant for this allegation. Similarly, the allegations of Pl

fraudulent behaviour in relation to taxation are utterly unsupported and are denied in A%

) Py
their entirety. \l/ . mm\\pu\uw Tudl tha

«J
27. Having regard to the Second Counterclaim Letter and par’ucularly paragraph 2C1, it

is admitted that the Claimant has not offered money to the Defendant. It is further ’
admitted that the Defendant has submitted a request for an opinion from the UK

Intellectual Property Office.iis not admitted that the Defendant. has in the past

written to the Claimant in order to ask whether the Claimant was interested in taking

a licence from the-Defendant, The Claimant has no recollection-of-having-received

such a proposal from the Defendant. —a ALSo fogee AT Tk Samé

— Peshle chaT ATTEMDED TR.AL W 2013
el Al ot Talunee LooLLXS
oLk ofF My fracd ay &L?_{éa—:a,arne

¢ .
7 HO?




28.

Save as aforesaid, paragraph 2C-1 is denied. In particular:

a) Itis denied that the Claimant has improperly colluded with Betafence Limited or.

——

with Britannia Fasteners Ltd. The foregoing denials in respect of the stealing of

"

the Defendant’s intellectual property are repeated.

}b) It is further denied that the Defendant has produced, importedfexported or’

— e ——
manufactured the Nylofor products; the Claimant has merely been engaged in
e ] . v e

resale of the Nylofor products.
e e v

-: -'¢) Itis denied that the Claimant's activities in respect of the Nylofor Aproducts have

infringed the Defendant’s patents, designs andfor unregistered desi'gnjs. His
noted that in respect of designs and unregistered designs, no such rights have

been alleged and/or particularised, nor any basis for their infringement.

- d) His denied that the Claimant's behaviour in respect of the Nylofor products has

31.

32.

in any respect been unlawful.

. Paragraph 2C-2 Is denied; in particular, it is denied that the Defendant is entitied to

any profit or royalty from the Claimant in respect of the Nylofor products.

. With regard to paragraph 2C-3, no basis for the relevance of unregistered industrial

design rights is pleaded by the Defendant; nor is the same term understood by the

Claimant. Similarly, the relevance of the Fraud Act 2006 Competition Act 1998
and/or the Enterprise Act 2002 is denied. Leo Cretl dhoe

Con(pureatn eke |
As to paragraph 2Cu4 it is denied. that there has been any infringement of the

Patent or other intellectual property right alleged by the Defendant. It is noted that
no such rights are alleged and/or particularised by the Defendant save for the
Patent, and no acts of infringement in respect of any such rights have been

adequately particularised.

Accordingly, it is denied that the Defendant is entitled to the relief claimed in the

Counterclaim Letter and/or the Second Counterclaim Letter, angd/or to any relief. In

W -



particular. and without prejudice to the generality of that denial, regarding
paragraphs C-5, C-6 and C-7.and paragraphs 2C ~ 4(5), 2C ~ 4(6) and 2C - 4(7) it

is denied that the Court has jurisdiction in respect of matters concerning patents

outside the UK.
STUART BARAN
Statement of Truth
1, for the Claimant, believe that the facts stated in these Particulars of Claim are true to
the best of my knowledge and belief. . G( Giw\ $
Full Name: MICHAEL FRANK BRUNDLE . - T Se @
: e s Draeciol
(Position) Director ¢ wWhen ME
: W FLam LS
Signed: (/% AN UI\JL‘M“"(”D
| Date: 271 June 2013 : - Law onwtY BE
' A ProeicTot.

Served on the 27th day of June 2013 by COLLYER BRISTOW LLP, 4 Bedferd Row,
Lowdon WCH R1:4=DF-,’-'TeI: ‘020 7470 4432, Solicitors for the Claimant.




In the PATENTS COUNTY COURT

Claim Form

for court use only
Claim No. [SCi2F OO0
Issuedate | {2 ~=2 -~ (3

Claimant’s name and address including postcode
F H BRUNDLE (private unlimited company)

24-36 Lamson Road

Ferry Lane North

Rainham

Essex RM13 9YY

Defendant’s name
RICHARD PERRY
19 Yerbury Street
Trowbridge
Wiltshire

BA14 8DP

Brief details of claim

{1} A declaration to the effect that the Defendant’s threats of proceedings for infringement of UK
patent number 2 390 104 are unjustifiable; ‘

(2) A declaration that the disposal of, offer to dispose of, use, importation andfor keeping of the
Betafence Nylofor 3D Bracket (in its “Beam” and/or “Universal” forms) and/or the Nylofor 3M fence
panel does not constitute infringement of any of the claims of UK patent number 2 390 104.

(3) An injunction to restrain the Defendant (whether acting by his directors, officers, servants,
agents or otherwise howsoever) from threatening, or from causing or procuring others to threaten,
the Claimant (by lefters, circutars, advertisements or any other form or forms of communication)
with any legal proceedings in respect of any alleged infringement of UK patent number

2390 104.

(4)  Aninquiry as to the damage caused by the Defendant's threats of proceedings for patent
infringement, together with an order for payment of all sums found due to the Claimant;

(5} Interest applied to all sums found to be due to the Claimant, pursuant to section 69 of the
County Courts Act 1984, being at such rate and for such period as the Court sees fit.

(8) Dissemination and publication of judgment as aforesaid.

{7} Costs.

Value
The total value of all of the relief sought by the Claimant exceeds £5,000. We seek to bring

proceedings in the Patent County Court.

Defendant's MR RICHARD PERRY £
nggme and 18 Yerbury Street ) Amount claimed | TBA
nciuding Trowbridge Court fee £245
postcade WIitShll’? BA14 8DP Solicitor's costs | TBA
Total amount -

When corresponding with the court, please address forms or lefters to the Court Manager and quote the claim number.

N1 Claim form (CPR Part 7) (03-12)

This form is reproduced from hitp:/hmetsformfinder justice. gov. ul/HMCT S/FormFinder.da and is subject to Crown copyright profection. Contains
pubiic sector information icensed under the Open Government Licence vi.0




Claim No.,

Does, or will, your claim include any issues under the Human Rights Act 19987 [ JYes[x]No

Particulars of Claim atftached

Statement of Truth
*] believe that the facts stated in these particulars of ctaim are true.
* { am duly authorised by the claimant to sign this statement

Full name o Gt i E@ARK BandLE

Name of claimant's solicitor's firm - Collyer Bristow LLP

o A - . e
signed A b —" position or office held Dies e
*{Claimant){Litigation-friend){Claimant's-soliciton (if signing on behalf of firm or company)

*delete as appropriate

Collyer Bristow LLP Claimant's or claimant's solicitor's
4 Bedford Row address to which documents or
London payments should be sent if different

from overleaf including (if appropriate)

WCIR 4TF details of DX, fax or e-mail.

DX163 Chancery Lane
Fax: 020 7470 4432

@

A.2



IN THE PATENTS COUNTY COURT " ClaimNo
BETWEEN
F H BRUNDLE (a private unlimited company):  Claimant

and

MR RICHARD PERRY Defendant
PARTICULARS OF CLAIM

THE PARTIES
1. The Claimant is a private unlimited company incorporated under the laws of
England and Wales; it is registered with company number 07168270 and with its

registered office at 24—36 Lamson Road, Rainham, Essex RM13 9YY. Itis

engaged in the business of wholesale supply of metal products, including | S)L:
particularly wrought iron, mesh and other steel items. \\S,Q
S N
2. The Defendant appears on the UK patents register as the proprietor of UK patent }\\J {
nurﬁber 2 390 104 (‘the Patent’). His acfdress is listed on the UK patents §r \\}/

register as 10 Ashﬁeld Road, Salishury, Wilishire, SP27 7EW, United Kingdom. S%t é

The address for service of the Patent is listed as the Defendant, at Units 9—11, N T

! 174 Bedminster Road, Bedminster, Bristol, BS3 5NQ, United Kingdom. 5

THEuP;T_E:-NT ~—" AN @ "

3 The Patent is not in force; its registration lapsed on 8 August 2011 {“the Lapse . 9;

Déte"). The registration details for the Patent form Annex 1 hereto. The Patent ({8,\ $

N
itself is annexed hereto as Annex 2. ' /§
",
0



4. The Patent is subject to an application for restoration, filed by the Defendant on
28 August 2012. That application for restoration of the Patent has not, at the time

_ of issue of the claim form herein, been determined by the UK Intellectual PrOper_’ty

office. ¥ faTes? was (LU)’GYL&D 6»{ ML Lofemeyel ay PaTesy OFRce
(atter U1t ov - 1% Froen fekent Ot |

THE DEFENDANT’S THREATS

I

@ The Defendant sent by recorded delivery a letter dated 5 October 2012 to the

Claimant (“the First Threat Letter’); the First Threat Lefter comprises Annex 3

i

hereto.

6. The First Threat Letter comprised a threat of proceedings for an infringement of
the Patent pursuant to section 70(1) of the Patents Act 1977. Hereunder, the

Claimant relies upon the following facts and/or matters:

PARTICULARS OF THREAT

a) The letter is headed “Notice Before Proceedings” in bold type;
b) Immediately below the header “Notice Before Proceedings”, a rider reads:

infringement of Patent GB2390104, August 2003 — October 2011

Through Sales of Betafence’s Nylofor 3D Bracket And 3M Panel
c) Later within the text of the First Threat Letter, the Defendant asserts that:
This product infringes my Patent,

d) The final paragraph of the First Threat Letter reads as follows (with emphases

added).

! intend to take proceedings against your Company in the High

Court if no amicable solution can be reached regards paying me my
share of the profits for your use of my inventions without any ficence é W%
to do so. Please respond within 14 days or |_will commence MO\

than (2

proceedings aqainst your Company. (o CCan OZLQ

2 .2



e} The Claimant will say that, taken as a whole, the First Threat Letter clearly

constitutes a threat of legal proceedings for infringement of UK patent number
2390 104.

. The Defendant sent by recorded delivery a letter dated 21 November 2012 to the

Claimant (“the Second Threat Letter”), and a further letter dated 18 December

2012 (“the Third Threat Letter’); the Second Threat Letter and the Third Threat

Letter comprise respective Annexés 3A and 3B hereto.

. The Second Threat Letter and the Third Threat Letter each comprised a threat of
proceedings for an infringement of the Patent pursuant to section 70(1) of the

Patents Act 1977. Hereunder, the Claimant relies upon the following facts and/or

matters:

PARTICULARS OF THREAT

a) The Second Threat Letter is headed “RE: Patent infringement™;

b) In the penultimate paragraph of the Second Threat Letter, the Defendant says

(with emphasis added)] “As you and your cfient both take Patent Infringement

very seriously, you will be providing the information | have asked you for and

—_—
in the meantime | will put a hold on taking any legal proceedings against your

client.” T

—

¢) In the second paragraph of the Third Threat Letter, the Defendant says “your
_ s

A<

GB2390104 was in force.”

—
d) The Claimant will say that, taken as a whole, each of the Second Threat

Letter and the Third Threat Letter clearly constitutes a threat of legal

proceedings for infriingement of UK patent number 2 390 104.

. The Claimant is a person aggrieved by the Defendant's acts as complained of

herein, pursuant to section 70(1) of the Patents Act 1977. Hereunder, and

L0
o

W

7>
)
“ A

Im‘\ )A/)}_.

-
/J
=3 4,

R
;,‘./7)

T e

client may still have a liability to me between 2004 —2011 whilst the Patent k



ol

]

e

3

y

AAdclu . acoandt usiness with the Claimant;

o

(o

,L,,._A/ﬁ"( there existed a threat of legal proceedings against the Claimant, that could

E" W reasonably be expected to reduce some potential customers' inclination to do

subject to further evidence and/or disclosure andior the provision of further

information, the Claimant relies upon the following facts and/or matters:

PARTICULARS

a) The First Threat Letter is clearly addressed to the Claimant, at its registered

address as particularised at paragraph 1 above;

b) The threats of legal proceedings comprised within the First Threat Letter
and/or the Second Threat Letter and/or the Third Threat Letter are plainly
directed at the Claimant; in this regard, the Claimant refies infer alia upon the
Defendant's references to “your Company” in the sections of the First Threat

Letter quoted at paragraph 6.d) above;

sl

t

L
¢} The Claimant will say that having the threat of legal proceedings hanging over
Y

——— & OV .
s, WA E DT P I

d) Further, the Claimant will say that if potential customers were to hear that

Tt o0 A

e) The Claimant avers that, as a result of the Defendant's threats complained of
herein, the Claimant’s commercial interests are likely to be adversely affecte

in a real, as opposed to a fanciful or minimal, way. =
— \

10. The threats made by the Defendant as complained of herein are not justifiable,

for the reasons particularised under paragraphs 11, 12, 14, 14.d)15 below.

THE CLAIMANT'S ACTIVITIES

11. The Claimant is a wholesale supplier; the Claimant supplies to trade, inter alia,

the Nylofor 3D Bracket and the Nylofor 3M Panel. These two products are not

it impairs the Claimant's ability to go about its business and to maintain its_

B.p



12.

manufactured by the Claimang they are sog{tz%jrom a third party, Betafence

ImHedq. —_—=
Limited \ﬁ‘@ﬁ\g\g\@ﬁ%\&

Details of both the Nylofor 3D Bracket and the Nylofor 3M Panel are given in the

| _ documents taken from Betafence Limited's website which form Annex 4 hereto.

13.

The first three pages of Annex 4 refer to the Nylofor 3D Bracket; the subsequent

two pages relate to the Nylofor 3M Panel. The Claimant relies upon the contents

of the documents at Annex 4 to establish the nature of the Nylofor 3D Bracket
and the Nylofor 3M Panel. Annex 4A is a document produced by the Defendant,
showing photographs of a Nylofor 3D Bracket next to a bracket of the Defendant,

produced to the Patent.

The Nylofor 3D Bracket is a fence bracket for attaching fence panels (in
particular, the Nylofor 3D Panel, shown on pages 1 to 3 of Annex 4 hereto) to a
fence post in a fencing arrangement. The Nylofor 3D Bracket is supplied-in two
variants, both illustrated on p. 2 of Annex 4 the “Beam” bracket and the
“Universal’ bracket. The Nylofor 3M Panel is a panel incorporated within a fence

panel system that would typically be installed using a bracket such as a Nylofor

3D Bracket.

LACK OF JUSTIFICATION

14.

scope of any claim of the Patent. m
' - s P

The acts in respect of which the Defendant threatened proceedings for patent
infringement do not constitute, and at no time constituted, an infringement of the
Patent. Further, for the avoidance of doubt the Claimant avers that neither the

Nylofor 3D Bracket nor the Nylofor 3M Pane! is a product that falls within the

PARTICULARS éF NON-INFRINGEMENT ,w\

a) The Patent has only a single independent claim: claim 1. Since claim 1 is not

and has not been infringed by any of the Claimant’s acts in respect of which

3.5



the Defendant threatened proceedings, the Patent is not and has not been

infringed by any of those same acts.

b) . The Claimant’s best.case.on non-infringement, subject to further evidence or

disclosure and/or the provision of further information, is comprised in the

following claim feature tables. -

¢) With regards to the Nylofor 3D Beam Bracket (“the Beam™):

integer

Claim Language

Claimant’'s averment

1A

A bracket for securing a
fence panel to a fence
post,

The Beam comprises this integer.

18

the bracket being adapted
to embrace a corner of a
fence panel,

The Beam is not adapted to embrace a
corner of a fence panel.

The Beam is constructed to engage the
end wire of a wire fence panel, as is
clearly shown on p. 2 of Annex 4.

Further, the Beam does not “embrace’
the part of the fence panel engaged by it,
but clips to a terminal wire of said fence
panel, engaging principally a single face
of the said wire.

1C

and comprising a main
body having a rectangular
central portion

The Beam does not have a rectangular
central portion, The central portion of the
Beam has a triangular cross section, as
clearly visible from the illustrations on p. 2
of Annex 4 and p. 1 of Annex 4A.

1D

adapted in use to lie along
the fop of the panel,

No part of the Beam is adapted to lie
along the top of the fence panel in use;
as can be seen from the diagrams on p. 2
of Annex 4, the Beam engages a
terminal edge of the fence panel in use,
and not at the top of said fence panel.
The central portion of the Beam is, in use,
perpendicular to the top surface of the
panel. «

1E

and  two  contiguous
triangular portions

1F

adapted in use fo lie one

The Beam does not comprise two
contiguous triangular portions.

6



each side of the panel

1G

with one apex adjacent the
post and the other spaced

_therefrom

1H

and flange means

1l

adapted in use o lie
against and be alfached fo
the post.

The Beam does not comprise any flange
element to lie against the post. Rather, in
use as shown in p. 2 of Annex 4, the
Beam is attached to the post with a screw
or similar fastening through the central
portion of the Beam,

d) With regards to the Nylofor 3D Universal Bracket (“The Universal"):

Integer | Claim Language Claimant’s averment
1A | A bracket for securing a | The Universal comprises this integer.
fence panel to a fence
post,
1B | the bracket being adapted | The Universal is not adapted to embrace
fo embrace a comner of a | a corner of a fence panel.
fence panel,
The Universal is constructed io engage
the end wire of a wire fence panel, as is’
clearly shownon p. 2 of Annex 4.
Further, the Universal does not
“embrace” the part of the fence panel
engaged by it, but clips to a terminal wire
of said fence panel, engaging principally
a single face of the said wire.
1C | and comprising a main | The Universal comprises this integer.
body having a rectangular
central portion
1D | adapted in use to lie along | No part of the Universal is adapted to lie
the top of the panel, along the top of the fence panel in use;
as can be seen from the diagrams on p. 2
of Annex 4, the Universal engages a
terminal edge of the fence panel in use,
and not at the top of said fence panel
The central portion of the Universal is, in
use, perpendicular to the top surface of
the panel.
1E | and  two  contiguous | The Universal does not comprise two
triangular portions contiguous triangular portions.

&F



1F | adapled in use fo lie one
each side of the panel

1G | with one apex adjacent the
post and the other spaced |
therefrom

1H | and flange means The Universal does not comprise any
flange element to lie against the post
11| adapted in use to e | Rather, in use as shown in p. 2 of Annex
against and be attached {o | 4 the Universal is attached to the post
the post. with a screw or similar fastening through
the central portion of the Universal.

e) With regards fo the Nylofor 3M Panel, it is averred that none of the integers of
Claim 1 of the Patent is present, because the Nylofor 3M Panel is not a

“bracket for securing a fence panel to a fence post”, the Nylofor 3M Panel is a

e
fence panel, and not a bracket. QS@
n‘f‘f"’ <n\"e;
LGANTRS
X
15 Additionally or in the alternative, the Claimant avers that the Defendant was not ] och
iR ocﬂce

K J\ \"L justified in threatening the Defendant in respect of acts carried out after the Lapse
\5\’ > Date, because at the time of making such threats the Defendant had no right in

f the Patent which was or could have been mfrmged by any acts of the Clalmant

'\ﬁ"\/ wké

%‘ \ following the Lapse Date. ™~ “}ﬁ'} N 0)&
" 2 S‘@gf ~ G \'9}

P

#6. Substantially prior to issue of the Claim Form herein, the Claimant mformed the

Defendant that it was merel i lofor 3D Bracket and

the Nylofor 3M Panel, not manufacture, and supplied evidence that this was the

—

case. Correspondence from the Claimant, relating this assertion and evidence to

the Defendant, forms Annex 5 hereto.

éf 7b Loss, DAMAGE AND RELIEF
X

17. By reason of the acts of the Defendant as aforesaid, the Claimant has suffered

—
foss and damage Unless restrained by the Court, the Defendant threatens and

Svyj} OL Voﬁ,ﬁ

5
%f
7
Uf«?’“

Iy
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intends to continue such acts, Whereby the Claimant will suffer further loss and
i

damage. o po\]\/\j\ V\Q"\l

18. The Claimant is entitled.to interest on all sums found due fo it, at such rate and

for such period as the Court sees fit, pursuant to section 69 of the County Courts

Act 1984, and claims the same.

19. The Claimant has complied with its obligations under the Practice Direction on

Pre-Action Conduct and Ahnex A thereto.

20. The Claimant seeks an order for dissemination and publication of the result of
this Court’s judgment, to be taken at the Defendant’s expense in accordance with

paragraph 26.2 of the Practice Direction to Part 63 CPR,

AR
W
o
AND THE CLAIMANT CLAIMS: Q Cﬁh
: | »®
(1) A declaration to the effect that the Defendant's threats of proceedings for Uo"‘wﬂﬁ
&
infringement of UK patent number 2 390 104 are unjustifiable; y o'\‘\dg; :

(2) A declaration that the disposal of, offer to dispose of, use, importation and/or
keeping of the Betafence Nylofor 3D Bracket (in its “Beam” and/or “Universal”
forms) and/or the Nylofor 3M fence panel does not constitute infringement of

any of the claims of UK patent number 2 320 104,

(3) An injunction to restrain the Defendant (WHether acting by his directors,
officers, servants, agents or otherwise howsoever) from threatening, or from
causing or procuring others to threaten, the Claimant (by letters, circulars,
advertisements or any other form or forms of communication) with any legal
proceedings in respect of any alleged infringement of UK patent number

2 390 104.



(4) An inquity as to the damage caused by the Defendant's threats of

proceedings for patent infringement, together with an order for payment of all
~_sums found d_ue to the Claimant;
(5) Interest applied to all sums found to be due to the Claimant, pursuant to

.section 69 of the County Courts Act 1984, being at such rate and for such

period as the Court sees fit.
{6) Dissemination and publication of judgment as aforesaid.
(7} Costs.

(8) Further or other relief.

STUART BARAN

i SR,

‘Q(/ Statement of Truth

I, for the Claimant, believe that the facts stated in these Particulars of Claim are true

to the best of my knowledge and belief.

Full Name: M1 GRASC F';‘\?-:‘%fxitr( B E /K

(Position) P e Colk
Sianed: ATG [;l//‘/{'%
Date: 0%[@3/2&?{3

Served onthe V5  day of February 2013 by COLLYER BRISTOW LLP, 4 Bedford

. Row, London WC1R 4DF, Tel: 020 7470 4432, Solicitors for the Claimant.

&)




IN THE PATENTS COUNTY COURT Claim No [

- BETWEEN

F H BRUNDLE (a private unlimited company)

and

MR RICHARD PERRY

Annex 3

LB563195v1 25/01/2013 0946

Claimant

Defendant
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rftﬂ 'iﬁphi ~ Richard Parry
19 Yerbum Street
mebndm?

Wiltshire

Batl4 80P

F H Brundie

Lamson Road
Ferry-Lane North _
Rainham, Essex RMI3 §YY

5 Detober 2012 Recorded Delivery

'FAQ: Chief Executive/Chairman

Notice Before Pmcéeﬁ?i‘ngs .

Irfrfjrig-emnnt of- F‘atﬁmr GB?.E*)E}“I (4, August 2003 - Detoher ‘?0*1 Thmwh Sales Of
Betafencé’s: Nytt}fur 3D Bracket And 3% Panel.

Claim for Damages Under the Patents Act 1977,
Sirs,

| have written to your Company in the past to seg if you would have any interest in

-stocking any r::-f;'my_..ﬁen.ciﬂg,ﬁmdmts,andigec;ur reply was that you didn't sell any of

these pradiicts or that'type of fencing and your Company had no interest.

It hias now been brought to my attention that your Comparny has heen selling 2
prodict of Betafence hnown as the Mylafor 30 bracket that s used to install
Mylofor fencine, for over at least s years, according to your Southampton office
and you in fact stitl-sell these praducts. '

“This Nylofor pch’iuct infringes my Patent and | demand you provide an Account of

Profits of direct profit on sates of:

1. The quanti-ty of the Nylofor 3D bracket you have sold between August 2003 -
Qctober 2011. _ ,

2. The number of Nylofar 3M fence panels that have been sold during the same
perfud that are instatled using the Nylofor bracket.

NN



3. The number of fence posts sold corresponding with the number of fance
paniels sold during the same period.

4. The quantity of.add on products sold such as the allen key toal specifically
designed to use with the Nylofor 3D bracket.

tam tegally entitled to a share of these profits whilst the Patent was in force apd
which 5 curréntly being restored to the register, as it had lapsed temporarily dup
to Patent Office error i fate 2011,

bintend to take proceadings against your Com pany in the High Court i no amicable
solution can be reached régards paying me my share of the profits for your use of
my inveéntions without any ficence to do so. Please respond within 14 days or | will
cOmmence proceedings against your Company.

Sincerely,
74

Richard Perry

3.3



Lollyer
Bn};tow

On behalf of: Claimant _

Initials and surname of witness: PJ Wheeler
No. of Statement: 1 i
Exhibits: "PJW1”

Date Statement made: 1 May 2013

IN THE PATENTS COUNTY COURT _ Claim No. CC13P00980
BETWEEN:
F H BRUNDLE ‘
Claimant
and
RICHARD PERRY
Defendant

WITNESS STATEMENT OF PATRICK JOHN WHEELER

I, PATRICK JOHN WHEELER, partner of Collyer Bristow LLP of 4 Bedford Row, London
WC1R 4TF, acting as solicitors for the above named Claimant, will say as follows:

Bocuments referred fo
1. This witness statement is made in suppott of the Claimant's

application for default judgment in relation fo its claims as

set out in the Claim form, issued on 12 March 2013.
FH\""‘—“—-—-’—»—

2 { am duly authorised by the Claimant to make this witness
statement on its behalf. The matters set out below which
are within my knowledge are true and, where they are not
within my knowledge, | believe them to be true,

3. On 13 March 2013, my firm served the Ciaim form, Letter of Sarvice
Particulars of Claim, Annexes 1, 2, 3, 3A, 3B, 4, 4A, and 6,  (Page 1 of PJW1)
and Response Pack on the Defendant by First Class post, - o
in accordance with CPR 7.5(1).

L.B70G5S1v2 014052053 15,07



4, In accordance with CPR 6.14, the deemed date of service
was 15 March 2013,

5. As shown by the letters sent by my firm to the Defendant Annex 5, Particulars of
dated 15 October, 25 October and 29 November 2012 Claim
attached at Annex 5 fo the Particulars of Claim, the .
Claimant has set out full details of its claim and has
consequently complied with paragraph 7.1(1) and Annex A
(paragraph 2) of the Practice Direction {Pre-Action
Condugt).

6. The Particulars of Claim state at paragraph 19 that the
Claimant has complied with the requirements of the
Practice Direction (Pre-Action Conduct), so pursuant to
CPR 63.20(2) and 63,22(2) the deadiine for the Defendant
to file his Defence was 42 days, expiring on 26 April 2013,

s On 25 April 2013, my firm lodged the Certificate of Service  Certificate of Service
with the Court. _ {Page 2-3 of PUW1)

8. As al the date of this application, | am informed by the
Court and believe that no Acknowledgment of Service and
no Defence has been filed by the Defendant. Neither such
document has been received by my firm.

9. The Claimant has agreed to waive its claims fo damages
and for publication of the judgment and seeks default
judgmen{ against the Defendant pursuant to CPR 12.4(2).
The Claimant requests the Court to make the declarations
and orders as set out in the draft Order attached to this
application.

STATEMENT OF TRUTH
! balisve that the facts stated in this Withess Stalernent are frus,

o ""P"atrici{ John Wheeler

Daled: 1 May 2013

i V1359
LB708581v2 04082013 1507 : ’



Lolyer
Bristow

IN THE PATENTS COUNTY COURT Claim No. CC13P00980
BETWEEN:
F H BRUNDLE
Claimant
and
RICHARD PERRY
Defendant

EXHIBIT “PJW1"

“This is the exhibit marked "PJW1" referred fo in the witness staternent of PATRICK JOHN
WHEELER dated the 1* day of May 2013.

LATO8566v1 300412013 11:53
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o ~ Collyer

Bristow

i ; Pry . ' ’ : Collyer Bristow LLP solicitors
?éc‘?,zigui?rg{reet 4 Bedford Row, London WCIR 4TF
Trowbridge _ T (Diroct) +44 (0)20 7468 7350
Wittshi F {Diracl} +44 {0)20 7470 4560

- B,;\‘I{Z ggP . £ sophle.pugh@collyerbristow.com

DX 163 London Chancery Lane

Qur ref: SEP/PWH/KIZ3640.42
Yout raf;

13 March 2013

Dear Sir

We refer to our previous correspondence to you of 15 October 2012, Z@Cmber 2012 and 29 November
2012. We now enclose, by way of service, the following In accorciance&gth CPR6.3-6.19:

1. Claim Form e e,
2. Particulars of Claim e TR,
3. Annexes 1-5 ' Y =5
4. Response Pack == == v
Please acknowledge receipt and in any event you shglild fif¥Your Acknowledgement of Service within 14
od e o
Yours faithfully & = =
B =
= E
Collyar Bristow SRR R P
= =
=X =3
S ...
st iaal

)

Collyer iistow LLP is a limiled fabilily parinership registerad in England under rurnber OG310532, registered office 4 Bediord Row, London WCIR 4TF, and is regulaled by the
Solldilgrs Regutation Authority under number 441900, Any reference 1 a partasr means a member of the LLP or an empioyse with equivalent S{anding and qualifications. A fist of
the members is available for inspeclion al the above address. Coliver Brislow LEP is an tavestor In Peaple and s L.excet accrediled.

www.collyerbristow.conm Switchboard +44(0)20 7242 7363

LaAB32771v1 13/02/2013 1320
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i'of service

Claim-No-

In the PATENTS COUNTY COURT
: SC13PO0YBE

—

[
Name of Claimant

Lcdaydids .

FH BRUNDLE

L oserve?

A

Name of Defendant
RICHARD PERT‘*’“

What documents did you serve?
Plaase attach copies of the documents you
already fed with the court.

have not

Y ) .
Claim form 1
particulars of Claim
Annexes 1,2, 3, 3A, 3B, 4,44 and &
Response Pack i

g P T L

TR

On wham did you serve?

yery

(If sppropriate include thelr position e.g. pariner,
dirgctor). . ’

How did you serve the documents?
(please fick the appropriate hox)

{x] by first class post or other service which provides for

delivery on the next business day

[ 1 by delivering to orleaving at @ permitted place '

[ ] by personally handing itto or leaving it with

{e

claim form] {please spachy)

o time feft, where document Is other than &

The Defendant: RICHARD pERE,‘LE'li‘;.Z..‘.L.

b

Give the address where service effected, include fax or
DX numbet, e-mall address o other electronic
identification

19 Yerbury Street
Trowbridge
Wiltshire BA14 8DP

Beingthe | ] claimant's %] defendant’s

[ ] salicitor's  { ]Iitiga:ionfﬁend

[ ] by other means permitted by the coust
{pleose specify]

i usualresidence
[ ) last known residence

{ 1 placeof business
[ 1 principal place of business
[ ) last known place of business

[ 1 By Document Exchange

[ ] byfaxmachine{....
1s other than a claim form) {you may wentio e
of the transmission shesl)

[ ] by other electronic means (cevreriee

...time sent, where document

o dime sent, where
document is other than a claim form} (please specify)

[ 1 last known principal place of business

[ 1 principal office of the partnership

[ ] principal office of the corparation

[ 1 principal office of the company

{ ] placeof business of the partnership/company/
corporation within the jurisdiction with a connection

—

nclose 8 copy

1o claim
[ 1 otherfplease spectiy}

i balieve that the facts stated in this certificate are trie,

full name ‘ Patrick Wheeler - t
Signed ‘ ' /:::j position or | Partner
. //7’7 1,{7 (__. . office held
Claimant's solicitor (1f signing on behalf of firm or
company)
Date

2[5

N215 Certificate of service {03.12)

subject to Crown copyright.protectio.n. Contalns pu

piEpas

This form is reproduced from hiip:

473

biic sector information ficensed under the Dpen Government Licence v1.0
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ung to the service of documents are contained in Part 6 of the Civil Procedure Rules (www justice.gov.uk)

4t should refer to the rules for information,

Calculation of deemed day of service of a claim

A claim form served within the UK in accordance with Part 6 of the Civil Procedure rules is deemed to be served on

the second business day after the claimant has completed the steps required hy CPR 7.5{1).

Calculation of the deemed déy of service of dncﬁments ather than the claim form {CPR 6.26)

Methad of service

Deemed day of service

First class post or other service
which provides for delivery on the
next business day

The second day after it was posted, left with, delivered to or collected by
the relevant service provider provided that day is a business day; or if not,
the next business day after that day

Document exchange

The second day after it was left with, delivered to or collected by the
relevant service provider provided that day is a busitess day; or 1f not the
next business day after that day

Delivering the document to or
leaving It at a permitted address

If it is delivered to or left at the permitted address on a business day
before 4.30pm, on that day; orin any ather case, on the next business day
after that day

Fax

If the transmission of the fax is completed on a business day before
4.30pm, on that day; or in any other case, on the next business day after
the day on which it was transmitted

Other electronic method

if the email or other electronic transmission is sent on a business day

before 4.30pm, on that day; or in any other case, on the next business day

after the day on which it was sent

Personal service

if the document is served personally before 4. SOpm on a business day, it is
served on that day; or in any othercase, on the next business day after
that day

in this context 'business day' means any.da\;r except Saturdas}, Sunday or a bank holiday; (under the Banking angd

Day.

Financial Dealings Act 1971 in the part of the UK where service is to take plzce) includes Good Friday and Christmas
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Mr. Richard Perry
19 Yerbury Strest
Trowbridge
Wiltshire

BA 14 8§ DP

Per e-mail and per registered letter

Y. Ref. :
0. Ref. : 3158-104 ADV/VHO

Kortrijk, 25 July 2012

Referring: your cease and desist letter of Jume 11™ 2012, addressed to
Betafence Ltd

Dear Mr. Perry,

We are writing to you in our capacity of Intellectual Property advisors of
Betafence Ltd.

Our client provided us with a copy of your letter dated June 11™ 2012, in which
you stated that the product “Nylofor 3-M” for our client as pictured in the drawing
attached to your letter constitutes an infringement of both GB 2390104 and

GB 2401616.
- We hereinafter provide evidence that this is not the case.

Our client further provided us with your e-mail of July 23" in which you accuse
our client of further infringements, without any reference.

We hereinafter assume you refer in this e-mail of July 23rd to the same product of

our client and to the same patents as in your letter dated June 11", 2012. If this

would not be the case, we welcome you to clarify your accusations in order to be ﬁ{
}é able to_came.to_an_amicable solution, as our client is not aware of any of their \

products possibly falling within the scope of your mentioned patents.

AND 7E1 (N EKE BT 4= THEY Clefr sy CTATE . ;
—— ________’/—"'___. " i s " :
KOB nv [ Tiey fvoe JOT AL WL T PAY a1 1At THINE
Pres, Kennedypark 31c, B-8500 Kortrijk '
Tel. +32 56 21 35 38 fren PRVt Mia Y ELURELRTE ERAILD ARD
Fax +32 56 21 60 14 (octr) bankrekeningen | comptes bancaii=; | bank accounts ,ufMFQL.\fZ;'@{V\E/AXT %

Fax +32 56 21 04 63 (merk/mod.) KBC-Kortrijk no. 460-0471121-32 {5AN BE 90 4600 4711 2132 SWIFT : KREDRERB
info@kob.be, www.kob.be  DEXiA-Kortrijk no. 068-2157844.0% IBAN BE 52 0682 1578 4409 SWIFT : GKCCBEBB

137
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The patent family of GB 2390104 and GB 2401616 comprises:

- GB 2390 104 B was filed on August 8, 2003 and granted on April 14, 2004,
This patent ceased on August 8, 2011,

- GB 2 394 487 B was not mentioned your letter, but is related to the
mentioned patents. The application for this patent was filed on February 10,
2004, claiming priority of GB 2 390 104 B and was granted on August 3,
2004, This patent ceased on February 10, 2008.

- GB 2 401 616 B was filed on August 5, 2004, claiming priority of GB
0318635 (GB 2 390 104 B) and was granted on March 3, 2005. This patent is
the only patent of this patent family which is stili in force.

The patent rights conferred to these patents, did/do not extend beyond the tertitory
of the United Kingdom.

( The patent scope for the different patent rights in this patent family is/was
dcun ed by the first claim of each of these patents as granted. All further claims
Jepend on the respective first claim. All claims of your patents relate to brackets,
By proving hereinafter that the brackets of our client as pictured in the drawing
attached to your letter do/did not fall within the scope of the first claims, we prove
that they do not fall within the scope of any of the claims and that they therefore

\ do/did not infringe any of your mentioned patent rights.

. /%34 |

As it was clear from the start to us that the brackets of our client did/do not fall
within the scope of your mentioned patents, we did not yet make a further
estimation of the validity of your patent rights, but would not hesitate doing so if
you would stick to your wrongful opinion after reading our letter of today.

j}\i Non-infrinsement of the brackets of our client with respect to GB 2390 104 B

Patent rights related to GB 2 390 104 B (which, as mentioned above, have
ceased), were rather limitedly directed to (claim 1 — all other claims belng

dependent on claim 1):

A bracket
for securing a fence panel to a fence post,
the bracket being adapted to embrace & corner of a fence panei,

and comprising a main body
having a rectangular central portion

4038



)

adapted in use to lie along the top of the panel,
and two contiguous triangular portions
adapted in use to lie one cach side of the panel
with one apex adjacent the post
and the other spaced therefrom,
and flange means
adapted in use to lie against
and be attached to the post.

[\L(ﬁ 7 The brackets of our client as illusirated in the drawing aftached to your letter are

clearlv not adapted to embrace a corner of a fence panel, Even if it could be stafed
that the end wire of a panel would be the comer of this fence panel, then their
brackets still clearly do not comprise a portion adapted in use to lie along the top

of the panel. Furthermore in use, their brackets certainly do not embrace the side]

of the panel with portions on each side of the panel, but instead remain mainly o

one side of the fence panel. Moreover, their brackets do not comprise flanges t

jbe attached to the post, but are instead attached to the post with a screw throug}}‘ %{

‘% ftheir central pornon

We can therefore conciude that the brackets of our client as illustrated in the
drawings attached to your letter clearly did met infringe the patent rights
related to GB 2 390 104 B (which have ceased).

Non-infringement of the brackets of our client with respect to GB 2 394 487 B

Patent rights related to GB 2 394 487 B(which, as mentioned above, have ceased),
were rather limitedly directed to (claim 1 - all other claims being dependent on

claim 1):
A bracket
for securing two adjacent fence panels or pieces of timber together,
the bracket being adapted to embrace a portion of both sides or
surfaces

and comprising a main body
having a rectangular or square portion
adapted in use to lie along a portion of each of the
two panels or pieces of timber
and two contiguous triangular portions
adapted in use to lie one each side of a portion of
each of the panels or pieces of timber.

4139
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The brackets of our client as illustrated in the drawing attached to your letter are
clearly not adapted to embrace a portion of both sides of a fence panel.
Furthermore in use, their brackets lic along two panels, but they certainly do not
comprise triangular portions which in use lie along a portion of each of the panels.

We can therefore conclude that the brackets of our client as illustrated in the

drawings attached to your letter clearly did not infringe the patent rights
related to GB 2 394 487 B (which have ceased).

Non-infringement of the brackets of our client with respect to GB 2 401 616 B

Patent rights related to GB 2 401 616 B are rather limitedly directed to(claim 1 —
all other claims being dependent on claim 1):

A bracket
for securing a fence railing or fence panel to a fence post,
the bracket comprising a main body
shaped to match the shape of the end surface of the railing
or panel,
and being adapted to encapsulate a portion of the end of the
railing or an edge of a fence panel
by means of at least two flanges
extending perpendicular to the main body,
said flanges incorporating at least one hole
for the purpose of receiving a nail, screw or
other means
to releasably secure the bracket to the
railing,
there being at least one tab
extending from said body
and struck entirely from within the confines of said
flange
and incorporating a hole
for the purpose of receiving a nail or screw
to releasably secure said tab to the
post whereby to secure the rail or
panel and the post together.

The brackets of our client as illustrated in the drawing attached fo your letter are
clearly not adapted to encapsulate a portion of the edge of a fence panel. Even if it
could be stated that the end wire of a panel would form the edge of this fence
panel, then their brackets clearly do not comprise flanges for encapsulating this
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end wire, which flanges incorporate a hole for the purpose of receiving a nail,
screw or other means. Tnstead their brackets are only attached to the post with a
screw through their central portion (which cannot be said to encapsulate an edge
of the fence panel). Furthermore, their brackets certainly do not comprise a tab
stuck from within the confines of a flange.

We can therefore conclude that the brackets of our client as illustrated in the
drawings attached to your letter clearly do not infringe the patent rights
related to GB 2 401 616 B.

Position of Betafence Lid

We believe that above argumentation comprehensively illustrates that our client
Betafence Ltd is wrongfully accused of infiingement of your patent rights.

To bring this matter to a good end for both parties, we are looking forward to your
withdrawal of your warning letter and to a written declaration of non-infringement
of the mentioned patent rights within a term of four weeks, starting from the

service of this letter, that is, until

24August 2012

We look forward to hearing from you soon and trust this matter can be set
amicably.

In case after our letter of today, you would take further actionsbased on
unfounded grounds resulting in commercial disadvantages to our client, our client
reserves the right to take any furthefcounteraction.

Yours Sincerely,

VeerleHostens, ir.
European patent attorney

This letter is sent under reservation of all vights of our client and without any
acknowledgment prejudicial to their righls.

Iyl




Claimant
PJ Wheeler
Second
IIPJWZJI
Date: 12 November 2013
iN THE INTELLECTUAL PROPERTY Claim No. CC13P00980
ENTERPRISE COURT
BETWEEN:
F HBRUNDLE
: Claimant
and
RICHARD PERRY
Defendant

/' SECOND WITNESS STATEMENT OF
PATRICK JOHN WHEELER

I, PATRICK JOHN WHEELER, Partner of Collyer Bristow LLP of 4 Bedford Row,
London WC1R 4TF, acting as solicitors for the above named Claimant, will say as

follows:

Documents
1. This witness statefnent is made in opposition to the
Defendant’s application seeking a transfer of this
action to the High Court pursuant to an application
notice dated 13 September 2013.

2. | am duly authorised by the Claimant to make this
witness statement on its behalf, This is my second
witness statement in this matter. The matters set out
below which are within my knowledge are true and, y
where they are not within my knowledge, | believe 4

L8196881vd 11414/2013 14:25
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them to be true. )k___
—-——""—/_—/N-/

Ata hearing on 16 May 2013 of an application by the
Claimant for default judgméni pursuant to CPR Part
12.4(2), Mr Recorder Richard Meade QC made an
order extending time for the Defendant to serve his
defence to 13 June 2013.

On 12 June 2013, the Defendant sent a docurment to
the Patents County Court purporting to be a defence
and counterclaim. The Claimant has served a reply
and defence to counterclaim, to the extent that it was
possible to do so, dated 27 June 2013,

D

A case management conference (“CMC”) took place  “PJwW2" — pages 1-3

before Arnoid J on 22 July 2013, a copy of the order
from which forms pages 1 to 3 of Exhibit "PJwW2",

No official transcript was taken of the hearing before ‘PIW2" - pages 4-6

Arnold J. However, my trainee Sophie Pugh and |
both took contemporaneous notes. | attach as pages
4 to 6 of Exhibit "PJW2" the attendance note prepared
by my trainee, which I have checked and amended.

Mr Perry's reason for transferring the case to the High
Court is his belief that his entiﬂement to damages
would exceed £500,000. As the attendance note of
the CMC hearing demonstrates, Armold J indicated
that Mr Pefry think very carefuily before making an
application. He suggested that, since Mr Perry was
not a manufacturer of the products in question, it was
likely to be very difficult for him to demonstrate that
damages exceeded £500,000. He also said that Mr
Perry would lose the costs protection of capped costs
in the Patents County Court (now the Intellectual
Praperty Enterprise Court).

L9196665v3 1179172013 14:25
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Mr Perry sdys he believes that the three companies

have sold over the last eight years “enormous
volumes of mfnngmg goods" However he
acknowledges that he really does not know and that
this is only “a hunch” and that he has made
4@\ "guesstimates”. He does not provide any evidence of
senkﬂﬂ\@ wwhat his hunch is based upon. W
knowledge of the sales levels of the alleged Infringing
'g0ods either by Betafence Ltd or Britaniia Fasteners.
fM » Lid; Indeed, he Claimant has no business connection

. With Britannia Fasteners Limlted. My firm is not

O“ e e
S%nm@ represen g Betafence Ltd or Britannia Fasteners Lid.

—

9. Because there has not been any finding of liability for
patent infringement — indeed the Opinion of the
Intellectual Property Office indicates that such a
finding would be highly uniikely, the Claimant has not
‘undertaken a detailed investigation or disclosure of
the documents relating to the exact sales volumes of
the fence brackets about which Mr Perry complains.

10, Mr Perry estimates that sales by the Claimant of the
brackets in question (Nylofix 3D profile brackets
(“Brackets”)) are 5,000,000 unlts, at & profit of £1 per
unit. | am informed by Michael Brundfe, a director of
the Claimant, and believe that these figures are

massively over-estimated.

Lig: desbavED T

'(MY\DW"’ Po

e ——— "\ Jie . (onapirey
MUl owal TESTE Mool
aN feo€ 2.3.8%3 ,
Lo WiTaes] STATeMen T
 Pourn F Liwier3oL
- Bradaets Mas be Sa0l sopwm!dﬂ

11.  Because the Claimant does not self the Brackets

separately, but only together with the metal fence
_p—anels that they are designed to fit, the Claimant has

not kept records of purchases and sales of the

Brackets as a separate item. Mr Brundie has
" calculated from information supplied by Betafence

Limited and from his company’s accounting records

Cavital

Id,

’ 33378
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12.

13.

14.

16.

that the Claimant purchased 13,420 Brackets from
Betafence Limited batween 2008 and today.
Assuming the Limitation Act applies to prevent the

~ Defendant claiming damages earlier than the date of

his counterclaim, 11 June 2013, | have added half of
the Brackets purchased during 2007 (180 = 2 = 90} fo
this figure. This gives an approximate total of 14,320

Brackets purchased.
———

The Claimant sells the Brackets in kits of 10 for

£14.50. Using the same approximation as in

paragraph 11 avove for 2007, it has sold just over

14,000 Brackets between 2009 and today, with 200

left in stock, If the Claimant had sold all 14,320 of the

Brackets which m imited

been £20,764. Mr Brundle estimates that the gross

profit on those sales (at 2013 prices, and before any . mﬂ/{'
deductions) is £9,308.50. PHesinet Duuanté

SFage T w il Ows)
| believe that this clearly demonstrates that there is no L TVESS STATEeYULST 7

prospect whatscever of a damages award fo MrPerry g€ (dpymS A& Doesns
getting even remotely close to £500,000. Lo Felarlés

The Claimant considers that there are no compelling
reasons for this action to be transferred to the High
Court and that, consequently, this application should

be dismissed.

Mr Perry acknowledges that he has issued this
application in spite of a very clear indication from
Arnold J seeking to deter him from daing sa0. The
Claimant believes that in those circumstances his
conduct was unreasonable | respectfully invite thls

court to make an order for eosts in favour of the
Claimant, payable forthwith, pursuant to CPR Part

L 3334
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®
63.26(2).

STATEMENT OF TRUTH

I befieve that the facts stated in this witness statement are true.

Signed:

.....................................................

Patrick John Wheeler

Dated: 12 November 2013

5 8 ‘(\g rg‘ 5
L9196861v4 11/11/2053 14:25




IN THE PATENTS COUNTY COURT | Claim No [ ]

BETWEEN

F H BRUNDLE (a private unlimited company) Claimant

and

MR RICHARD PERRY Defendant -

Annex 5

L8563195vi 25012013 09:46
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Collyer

Bristow

Collyer Bristow LLF solicitors

Richard Perry
. 4 Bedford Row, London WC1IR 4TF
19 Yerbury Street
whii T (Direct) +44 (0)20 7470 4432
Tr? br idge F (Direct) +44 (0)20 7470 4433
Witshire E patrick.wheeler@callyerbristow.com
BA14 8DP DX 163 London Chancery Lane

Qur ref; PWH/23640.12
Your ref:

15 October 2012

Dear sir

Notice of unjustified threat of patent infringement proceedings

We act for F H Brundie of Lamson Road, Ferry Lane North, Rainham, Essex RM13 9YY (“our client”).
Qur client has instructed us to respond to your letter of 5 October 2012,

Your letter alleges that our client's sales of Nylofor 3D brackets (the “Brackets”) constitutes an
infringement of Patent GB2390104 (the "Patent”). You are aware that our client neither manufactures nor

imports the brackets: it is just a reseller. -
Tnpor's e brackets: B -

in your letter of 5 October 2012 you write that “you infend to take proceedings” in the High Court against
our client for patent infringement. Our client takes any allegation of patent infringement very seriously. We
have advised our client that the threat made by you is unjustified.

Our investigations reveal that the Patent lapsed on 8 August 2011 and has not been resiored to the
register. Unless and until it is restored (which is far from certain) you do not have a valid patent
registration. In any event we have advised our client that the Brackets do not fall within the claims of the
Patent. Furthermore, even if the Patent is restored to the register we consider that it is liable to be held
invalid for lack of novelty and inventive step.

We are aware that you have written to our cfient’s supplier, Betafence Limited, and that their advisers have '
provided detailed reasons in their fetter to you dated 25 July 2012 why, if the Patent is valid and subsisting
at all, the Brackets do not infringe. It seems that having had no success with the main sup;ﬁlier you have
decided to issue threats to our client as a reselier. That is unacceptable behaviour and we have advised
our client that you have made an unjustified threat contrary to Section 70 of the Patents Act 1977, as
amended by the Patents Act 2004,

Our client therefore requires that you provide an undertaking by no later than 4.00pm on Tuesday 23
October 2012 that you will net pursue or make any further threats of patent infringement against our client
in respect of the Brackeis. if you fail to provide that undertaking our client will issue & claim against you for
unjustified threats without further notice seeking a declaration, damages and legal costs.

Collyer Brislow LLP Is a limited liabilily parinership registered in Englard under number O(318532, registered office 4 Bedford Row, London WCAR 4DF, and is regulated by the
Solicitors Regulalion Autharity under number 441900, Any reference lo a pariner means a member of the LLP oran empioyee with equivalent standing and qualifications, A list of
the members is avallable for inspection at lhe above address. Collyer Bristow LLP is an Investor in Peopte and is Lexcel accredited.

www.cotlyerbristow.com Switchboard +44(0)20 7242 7363 -
S
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Collyer
Bristow

Page 2
Richard Perry
15 October 2012

In the meantime, our client reserves all of its rights in this matter.

Yours faithfully

Collyer Bristow LLP

Coliyer Bristow LLP is a limiled liability parinesship regislered in England under number CC318532, registerad ofice 4 Bedford Row, Longdon WC1R 4DF, and Is regulaled by the
Solicitors Regulation Aulhofity under number 441900, Any reference to a pariner means a member of he LLP uran employee with eguivalenl standing and gualifications. A list of
the members Is available for inspeclion at the above address, Coityer Brislow LLP is an Inveslor in People andis Lexce! accredited.

woww.collyerbristow,.com Swilchboard +44(0)20 7242 TI63

-
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Collyer
Bristow (wy

Collyer Bristow LLP solicitors

Richard Perry 4 Bedford Row, London WC1R 4TF
edford Row,
19 Yerbury Street
Trowbridge T (Direct) +44 {0)20 7470 4432
: : F (Direct) +44 {0)20 7470 4433
Wiltshire E palrick.wheeler@collyerbrisiow.com
BA14 8DP DX 163 London Chancery Lane

Qur ref: PWH/23640.12
Your ref:

25 October 2012

Dear sir
Notice of unjustified threat of patent infringement proceedings

We refer to our letter dated 15 October 2012. You have not provided the undertaking that was demanded
or otherwise responded to this letter.

Our client trusts that you will (as they have) treat this matter as closed and not issue any further
threatening letters to them or anyone else. However, if you continue with your threats either to them or to
anyone associaled with them, they reserve their right to bring a fegal claim against you for unjustified
threats without further notice seeking a declaration, damages and legal costs, '

Yours faithfully

Collyer Bristow LLP

Coflyer Brislow LLP is a imiled #abifly parinership registered in England under number 0318532, regislered office ¢ Bedford Row, London WC1R 4DF, and is reguialed by lhe
Solicitors Regulation Authorily under number 441800, Any relerence Lo a pariner means a member of the LLP or an employee with equivalenl standing ang qualificalions. A hisl of
the mermbers is available far inspeclion al the above address, Coliyer Bristow LLP is an Investor in People and s Lexcel accrediled.

www.callyerbristow.com Swilchboard +44{0}26 7242 7363
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Collyer
Bristow

Richard Perry Coliyer Bristow LLP solicitors
A WCIR
19 Yerbury Strest 4 Bedford Row, London 4TF
Trowbridge T (Dieacl) +44 ()20 7470 4432
Hehi F (Direct) +44 (0)20 7470 4433
Wiltshire E patrick.wheeler@coliyerbrisiow.com
BA{4 8DP DX 163 L.ondon Chancery Lane

Our ref: PWH/23640.12
Your ref:

29 November 2012

Dear sir
Unjustified threat of patent infringement proceedings

We refer to your letter dated 21 November 2012. it is regrettable that you have not accepted the invitation
in our letter of 25 October to treat this matter as closed.

We enclose as requested a copy of one invoice to our client from Betafence Limited for Nylofor 3D
7 brackets. This confirms our client's clai eller rather than a manufacturer or importer. if and to
the extont that you have any grounds for comptaint they should clearly be directed to Betafence and not to

our client _
————

It is common in claims of infringement of inteflectual property rights to have alternalive claims or defences
which are not mutually consistent. Paragraph 4 of our letter of 15 October 2012 does no more that set out
alternative reasons why our client believes that any claim for patent infringement will fail. Our client sees
no reason o provide you with further invoices or an affidavit, since it refutes the claims that you make
against it and does not believe that those claims are legally capable of being pursued at this time, if at all.

Your letter says that you “will put a hold on taking any legal proceedings” against our client pending receipt
of information from our client. This letter and enclosure provides you with all the information our client

considers you are entitled to have.

Consequently, our client again requires that you provide a written undertaking by no later than 4.00pm on
Thursday 6 December 2012 that you will not pursue any claim or make any further threats of patent

infringement against our client in respect of the Brackets. If you fail o provide that undertaking our client
will issue a claim against you for unjusified threats without further nolice seeking a declaration, damages

and legal costs.

In the meantime, our client reserves all of its rights in this matter.

Yours faithfully

Coliyer Bristow LLP

Goliyer Bristow LLP is a limiled lizbfity parinership registered in England under nurmber OC318632, regisiered offce 4 Bediord Row, Londan WC1R 4DF, and Is reguisted by the
Solicilors Regulation Authority under number 443900, Any relerence lo a pariner means & member of e LLP or an employee wilh eguivalent slanding and gualificalions. A jist of
the tmembert is available fo inspeclion al lhe above address. Collyer Brislow LLP is an Investor in People andis Lexcel accrediled.

www.collyerbristow.com Switchboard +44(0)20 7242 7383
LA4BABSDyvY 28/11/2012 1220
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Collyer Brisiow LLP solicitors

Richard Perry 4 Bedford Row, London WC1R 4TF
49 Yerbury Street tloft Row, Lonaon ¥
owbridge T (Direct) +44 ({0)20 7470 4432
T,r owbliag F (Direct) +44 (0}20 74706 4433
. Wiltshire E patrick.wheeler@collyerbristow.com
BA14 8DP DX 163 Londona Chancery Lane

Our vef: PWH/23640,12
Your ref:

16 October 2012

Dear sir
Notice of unjustified threat of patent infringement proceedings

Wae act for F H Brundle of Lamson Read, Ferry Lane North, Rainham, Essex RM13 9YY (“our client”).
Our client has Instructed us to respond to your letter of 5 October 2012.

Your letter alleges that our client’s sales of Nylofor 3D brackets (the “Brackets”) constituies an
infringement of Patent GB2390104 (the “Patent”). You are aware that our client neither manufactures nor
imports the brackets: it is just a reseller. T

- )

In your letter of 5 October 2012 you write that “you infend fo take proceedings” in the High Court against
our clignt for patent infringement. Our client takes any allegation of patent infringement very seriously. We
have advised our client that the threat made by you is unjustified. :

Our investigations reveal that the Patent lapsed on 8 August 2011 and has not been restored to the
register. Unless and until it Is restored (which is far from certain) you do not have a valid patent
registration. In any event we have advised our client that the Brackets do not fall within the claims of the
Patent, Furthermore, even if the Patent is restored to the register we consider that it is liable to be held
invalid for lack of novelty and inventive step.

We are aware that you have written to our client's supplier, Betafence Limited, and that their advisers have
provided detailed reasons in their letter to you dated 25 July 2012 why, if the Patent 1s valid and subsisting
“alall, ihe Brackels do not infringe. 1t seems that having had no success with the main suppliee you have
decided to issue threats to our client as a reseller. That Is unacceptable behaviour and we have advised
otgrTHeMT A you have made an unjustified threat contrary to Section 70 of the Patents Act 1977, as]
amended by the Patents Act Z00%. ’

Our client therefore regquires that you provide an undertaking by no later than 4.00pm on Tuesday 23
October 2012 that you will not pursue or make any further threats of patent infringernent against our client
in respect of the Brackets. If you fall fo provide that undertaking our client will issue a claim against you for
unjustifiad threats without further notice seeking a declaration, damages and legal costs. AR

Callyer Brislow LLP [s a limiled Sabilily parinership registered in England under number 0G318532, registered office 4 Bedford Row, Landen WCAR 4DF, and Is regulaled by he
Solicitors Regulation Authorily under nismber 441500, Any reference to a pariner means a member or the LLP or an employee with equivalent standing and qualifications. A list of

the members Is avaliable for inspection al the above address. Sollyer Sristow LLP is an |avestor in People and Is Lexcel accredited.

www collyerbristow.com Swilchboard +44{0)20 7242 7353 C_, qS‘
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Page 2
-Richard Perry
15 October 2012

In the meantime, our client reservas all of its rights in this matter,

Yours faithfully

Collyer Bristow LLP

Collyer Biislow LLP s a limited liability parinership raglslered I» Engiand under number 0C3165232, regislered office 4 Bedford Row, Lenden WCAR 4DF, and is regutated by the
Soliciters Regulalion Authosty under number 441900, Any reference fo a parlner means a member of the LLP or an employes with equivalent slanding and qualifications. A fist of
the members Is available for Inspection at the zbove address, Collyer Bristow LLP Is an Investor in People and is Lexcal aocredied.

www.collyerbristow.com Swilchboard +44 (0)20 7242 7363
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Mr Richard Perry Caliyer Bristow LLP solicitors
19 YerUFy Street 4 Bedfard Row, London WC1R 4TF

Trowbridge T (Direct) +44 (0)20 7470 4432

A F (Direst} +44 (0)20 7470 4433
Wiitshire ‘BA'E 4 {3DP E patrick.wheeler@collysrhristow.com
By Special Delivery DX 163 London Ghancery Lane

Cur ref: PAWH/njw/23640,12
Your ref:

17 October 2013

Dear Mr Perry
Claim No. CC13P00980
Thank you foryourlter dated 15 Octaber. . g ¢ s

While we had received copies of the draft application notices from you back in July, we had not received
from you either the supporting witness statements or any indication of whether the application notices had
heen issued and if so, when they would be heard. The issued appiication notice is the one that contains
the date of the hearing, so we had no knowledge of the date of the hearing until we received copies of the
issued application notices. If you issue any other applications, please bear in mind that you need to serve
the stamped copies on us, otherwise we will not know about any hearing.

You have enclosed two witness statements with your letter. The first one, which refers to the application to
add Betafence Ltd and Britannia Fasteners Ltd as parties fo the action, consists of two pages. 1t does not

contain a signature or a statement of truth. Is it right that there Is a third or additional pages to this withess
statement? If so, can you please send us a full version as a matter of urgency.

Your letter continues with an gssertion which we have refuted on numerous occaslons. You are upder the
impression that our clienfs are “working together” with Betafence and with Britannia Fasteners. That ism
and has never been, the case. Other than being a customer of Beiafence in relation to the brackets in
dispute, our glient is not “working together” with either company. Consequently, our client is not in a
position to answer the questions that you'ask. WHY 1 5' “Réunole Enly ath cially
nAMeD L PIELTUED DISTR 1Gusol. o€ BEW -

So far as your third question is concerned, Mr Justice Arnold explained to you at the hearing that if, and Fent.
only if, you were successful in your counterclaim for infringement of your patent (which he clearly indicated feapne
he considered to be doubtful) so that there was a finding of liability, would you then be in a position to Uit
make an application for an enquiry as to damages or an account of profits. 1t is only at that point that you
would be entitled to information about our client’s sales of products which have been held to infringe your Coll
patent. BRI TaA

\ : : . : .y _pe presgntin
You continue to make wild and unfounded accusations against our client. Your civil law complaint of N M
patent infringement does not provide any basis whatsoever for your allegations that our client has Aoind
“defrauded” you or anyone else or “stolen” any intellectual property. Even as a non-lawyer you must know ’

Ceone 1 1) AAth mEnT 1N FEMUA NS
2). ReARFENLE WERSITE SCREar(

3 satertsén T
). Leévrat To L8201 § 0G0 SSAT o
CALAIM | s, A CTIV
Collyer Brislow LLP is a limited tiabilily parinership registered in England under number GC318532, reglstered office 4 Bedford Row, London WC1R 4TF, and is regulated by the 1_', ﬂe
Selicitors Regulation Aulherity under number 441300. Any reference lo a parlner means a member of lhe LLP ar an employee with equivalent standing and qualifications. A list of

the members Is available for inspection at {he above address. Collyer Bristow LLP is an Investor In People and is Lexcel accredited. # (Z 3 q n_ L

www.collyerbristow.com Swilchboard -+44(0)20 7242 7383 3
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Page 2
Mr Richard Perry
17 October 2013

that fraud and theft are entirely different from patent infringement. If you repeat these allegations to any
third parties then we will advise our client to bring a further claim against you for defamation.

Yours faithfully

Collyer Bristow LLP

Coliyer Bristow LLP is a limiled liabilily parinership registered in England under number 0C318532, registered office 4 Bedford Rew, London WC1R 4TF, and s regulated by the
Solicitors Regulalion Authority under nurmber 444900, Any reference lo a partner means a member of the LLP or an employee with equivalent standing and qualifications. A lisl o
the members is avaifable for inspeclion at the abova address. Collyer Bristow LLP is an [nvestor in People andis Lexcel accredited. S
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’® INTELLECTUAL

- %55 PROPERTY OFFICE

Richard Perry
19 Yerbury Street
TROWRBRIDGE
Wiltshire

" BA14 8DP

_1-5‘(!
Your reference:
Our reference - 0ES/ CE0%

i 1 November 2013

Dear $irs

Intellectual Property Office
Patents Directorate
Concépt House

Cardiff Road, Newport
South Wales, NP10 8QQ

Direct Line: 01633 814341

E-Mail: PDhearings@ipo.gov.uk
_ Switchboard: 0300 300 2000

Fax: 01633 814491

Minicom: 0300 0200 015

* Patent Number : GB2390104 (Richard Perry)
¢+ Reference under Section 28 of the Patelits Act 1977

1. Please find enclosed a-copy.ofa decision dated 11 November 2013.

2. As the decision has beeh in your favour, the application has been remitted to the
examiner or other relevant case officer who will be in contact with you as required.

Yoursl faithfully
K D Cooke

Darran Cooke (Hearings Clerk)
Litigation Section
Patents Directorate

Intellsctual Propeny Office is an operating nama of the Patent Office
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SIMIPSON STRONG-TIE®

The World's *“No Equal” Timber Conncetor Company

Winchester Road, Cardinal Point, Temworth, Staflordshice, 878 3HG
TEL: 01827 2586600 — FAX: (MB27 255616

our ref: IHY310804

Mz R Perty

10 Ashfield Road
Salisbury
Wiltghire
SPLTEW .

Tuesdayl3lst August;xzopéff

Dear Mr Perry

Re UK Patent Application GB2390104

We write in respect of your RP fence bracket .

We have given the product very careful congideration and
unfortunately on this occasion we have decided not to
pursue your coffer. The- product, whilst very innovative,
ig outside our core range of stxuctural connectors.

We would 11ke to thank you. for glv1ng us this opportunity
with the product and wish you every success with it in
the future.

As requested we return your samples.

Yours sincerely
For Simpson Strong-Tie

Tan Harrison
Technical Director

10

A division of Simpson Steong-Tie® International, Tnc,
Registered in Bngland (BR 002186) a branch of Simpson Sirong-Tie International Inc (FC 0177[6)
A privale limiled liability company registered in California (1827300)
Head Office, 4120 Dublin Boulcvard, Suite 400, PO Box 2969, Dublin, CA 94568



your cease and desist letter to Betafence Lid - repiilog netcentral ( //ﬂ}, W oulclaess )
e e aprtemaa

201672017

you'r cease and desist letter to Betafence Ltd

I

Veerle Hostens <veerle.hostens@kob.be>

Wed 25/07/2012 1119

Toreptilogdomains@hotmail.com <reptitogdomains@hotmail.com>;

§ 2 attachments (2 MB)
image001.emz 3158_104_ADV_reply_to_Petry.pdf;

Dear Mr. Perry,

Enclosed, you will find our letter of today in reply to your cease and desist letter to Betafence Ltd.
e e i,

[

Yours Sincerely,

Jeerle Hosteng

Pres. Kenmedypark 3c, B-E500 KORTRUK
Tl +326671.55.35, Fase 32-06121.60.14
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aebitfsien » miprken - modelad [hravels - marauey - oditdes |

mtelfcctuai ploper!y servites patghra - Wndemaris - donigas

Per e=mail-and per registered letfer-

0. Ref  3158-104 ADVIHG

Kortrijle, 25 Jaly 2012
Referring;  your cease and desist letter of June 11" 2012, addressed. to
Betafence Ltd:

Dear M. Peiry,

ity of Tritellectual Propefty advisors of

Betafenc :Ltd

1111

Qur client provided us with a‘gepy -of your letter dated June 1 _
you stated ﬂlat the producf: “Nylefor 3-M" for-our client 45 plcmred in the d wing
itiites an infringemetit of both GB: 2390104 and

We hereinafier provide evidence that this:is not the case.

Our-client further: pmwded ug with youe gaittail f Juls 23"’, in which yoiigetuse:
ont ¢lietit of furtherinftingsments, without any reference.

aﬁf;r assuMe:you] refer in this e-mail of Tuly 23rd fo the:same. -prodict of
¢ same pa‘cents as 1n your 1aﬁer dafed Juﬂe 110 2012 H fhids

Eaton: 1‘1‘1 otder to be

KO8
Pies: Kenrgdypark 31¢, B-6500 Kor:rijl{
Tal. 32756 71 3538
Fax 432 8621 60 _I_*i_{cnctr) mped
Fax 3% 56 21 (4 63 (merkfmod:)  KBC-Kortrj
infof@lish.be, wiwkotbe DEXIA- Ym‘trljk f16, 0BB-2(5 784409 AN RBE 52 0482 15789409 SWIFT »GEKCGBEBB

nazn 113 ES T ‘a"“{' ACCOUREL

:no. 60-047 112132, EBAN BE 90 4600 47112132 SWIFT : KREDBERB

BTWITVAIVAT BE 0450.490.074, RER Kortriik



- OB 2390 104 B was filed on August 8, 2003 and granted on.April 14, 2004
This pafent ceased on August 8, 2011.

~ 6B 2 394 487 B was net"“"""ﬂtmned your ietter but 1*3 reiated tc the

2004, This patent egssd' onFebruary 10,2008,

GB 2 401 61,6 B wis ﬁlcd an Amgﬂstf 5, 2004, claiming priority of GB
and was granted on March 3, 005. This patert-is:

The patentrights conferred to these paterits, didide tiot exterid. beyand the terifory
ofthe Unifted Kitigdon.

The: pa*téut scope far the different patent rights in this ‘patent. family Fefwag
defined by the first claim, of each-of these paténis as gtamteéd. AII further claimg
depend onthe rcspeaﬁv s Fikst clafim, All glaimis of your patbnts
By proving: Heretriafter that the Bracksts: of sor ¢lient. as plefured in the drawing
attached fo your letter do/did not fall within the scope-off the first:claims, we prove:
that they do ot Tl within the scope of any: of the glaims and. that they thetafore,
do/did not infringe any of yourmentioned patent: rights.

Ag it was’ clcar t?mn‘i fha statt: to s that the brackets of oy client did/do not 1all

voui; migtitioried: patents; ‘we: did not yet make ‘a farther
estzmatmn ot the- validity o ur pates phifs, ‘but would not hésitat -doig 56 1
you would stick to your wrongfal opinion-affer-readifig oui: Jetter of today.,

Nan-infeingertiont of the braskets of our glient with respect to GB 2 390 1048

Patent rights related o 'GB 2 390 104 B (which 4§ mientioned dbpve, have
sedsed), wete rather Hmiledly: directed o (olaim 1 — all other claims, ‘betng
dependent onclaim 1):

Albracket
for sgeuring a fence paneltod feitce post,
the bracket being: adaptad to enibrate & corner of a fence panel,
and comprising 4 main body
having 4 réctangularcentral portion



puislioiiual progerty servites

adapted in uss'fo fie along the top of the:pangl,
and two Genfiguois triatglarpottion

adapted inuseto he cme o ‘E’the;p@ﬁ}_‘_

with-one: the:

and the ofh ox spaced thercfmm
and-flange:means

adapted e iiseto lie against.

and be attachied fo the post.

The brackets of our client as illustrated in'the drawing:attached to yout-letterate:
clearly not.adapted to-embrace.acomer 6fa ‘ferice pariel. Even if itcould be stated
that: the cn__d wire of a panel would bs 'th ‘omner of this fenee ‘“anel th;m thmr

af;th ,Aanel' h pox oL ; ] {

otre side ofthe f"encc @anel Moreover; thexrﬂ'brai,kets da #et ¢ "'mpmﬁe ﬁangas ta
bg attached to the post, but-are instead attached to-thie post with a: serew through
their-centeal fiortion,

We ean therefore conclude tim’c thie hrackets of onr-client as illistrated in thie
drawings aftach your Jearly did not infringe the patent rights
related ta GB 235302104 B (whfnh havé cedsed).

Non-dnfiitigement of thie brackets of'ous client with-respectito B2 394 487 B

Patent;rights related to GB. 2 394148713(‘“1111&}1 _a‘smentmncd.abgva haveceased);
wererathér limitetly ditectad o (elaim T ~ . all other ¢latmy belng dependent on
claien. 1)

A bracket
far securingg two adjaceit fence: panels or pieces of timber together,
the bracket being adapted to embrace a porfion of bofl sides or
giirfaces:
arid i;omprlsmg a-main body-
havmg arectanglﬁar or square jiortion
o Tig along. & portion, of each: of the

and two: 1guaus friam guiar portieras
adapted in use: to lie: onié ench side of'a poition pof
each-efthe paréls-or piecés:of timbist,



intpliefyal property sbyices

‘The Brackets:of ot -elient ag illistrated.in the; drawing attached 1o yaur Ietter dre
¢learly ot adapted (o embrace a pottion of both wides uf' & f
Furihicrmore, in Tise, fheir brackefs lis along two panels, bat Hhey-est nly do not
pormprise triargular pomons which in use lie alonig 2 portion of each ofthe panels.

We ean therefare conclude that the brackets of-our client g illadtrated in the
Pavii; d ta yi ily did wot infringe the patent. xights
'94 4378 b hiehihave ceased).

related to GB,

Not-iniftinggieit of the backets:of our olient with respsct to GB 3401 616 B

Patent rights related to GB 2401 616 B are rather limitedly directed tofclainy 1 -
cing dependent on elajm 1);

all other claims:t

A bracket

-7'zshaped to. match the shape{'o;f the end surface of the railing:
or panel,
‘and hemg adapted f@-ancapsuiata & portion of the #ad of the.

by migans: Qf atrleast two ﬂanges
extendmg Pefpendmularm the mal_g_ body;,

for the: pritposs of Teeelving 4 nall, seigw or
other means
to relpasably. sgeureithe bracket fo the'
railing,

ihere being atleast one.tab
exteitding fiom said body
anid sinek entirely: fonr within fhe confines of said
flaitge:-
aind: mcmperatmg E:! hole

panel ﬁnd’fhepostmgeﬂler

ur‘ietter 'are;

The bracketsof our clibnt a5 ﬂlustrated in the-drawing. a_ttached to yo

ool be stated it the et it oF d form the: edge ¢
paniel, theh thieir bragkets clearly de n@i: campr;sﬁ ﬂanges for encapsuiating this.




end -wire, which flanges incorporate a hole for-the purpose of receiving: a nail,
sebew OF oftier theans. Thstead thair brackets are oily attached to the post with &
serew through theli centedl portion (whlph gannot be said to ericapsilate an edge
of the Terice panel), Furthermare;, their bracksls cerfainly do nof comprise 4 tab
stuek from within the confines of & flange;

‘We ¢antherefore concliude thag the brackéts of our-clientag Nustrated i m the
drawings: attached to your Tetter: clearly do ot infringe the patent Tights
rélated 16 GB 2 401 616 B.

Position of Betaferiee Ld

We believe that above argumentation comprehonsively fllusteates thiat our elient
Betafence Lid'is wrongfully aceused of inffingement of your patent-rights.

Weats Inel' forwarci o your

3

Tor brmg this matter ta a'rgooci giid for bothpames

of thes menuone’d patent i
service ofthisTetter, that.is; 1

unfquncfed greunds "suit j1elly:
resérves the right to take any rthier. counteractmn

Yoius Sineerely,

VeerleHostens, ir:
‘European patent atforney

This laiter is sent under raservation of all rights of oii client dnd it any
acknowledgment prejudicial to their righis.
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Collyer Bristow LLP solicitors

i err

Richard P Y 4 Bedford Row, London WG1R 4TF
189 Yerbury Street

Trowbridge ' T (Direct) +44 {0)20 7470 4432
Wiltshi F (Direct) +44 {0)20 7470 4433

isnire E patrick.wheeler@collyerbristow.com
BA14 8DP DX 83 London Chancery Lane
Ouyr ref: PWH/23640,12
Your ref:

15 Octaber 2012

DPear sir

Notice of unjustified threat of patent infringement proceedings

We act for F H Brundle of Lamson Road, Ferry Lane North, Rainham, Essex RM13 9YY (“our client”).
Our client has instrucled us fo respond to your lefter of 5 October 2012,

Your letter alleges that our client’s sales of Nylofor 3D brackets (the “Brackets”) constitutes an
infringement of Patent GB2390104 (the “Patent”). You are aware that our client neither manufactures nor

imports the brackets: if is just a reseller.

In your letter of 5 October 2012 you write that “you intend to take proceedings” in the High Court against
our client for patent infringement. Our client takes any allegation of patent infringement very seriously. We
have advised our client that the threat made by you is unjustified.

Our investigations reveal that the Patent lapsed on 8 August 2011 and has not been restored to the
register. Unless and untii it is restored (which is far from certain) you do not have a valid patent
registration. In any event we have advised our client that the Brackets do not fall within the claims of the
Patent. Furthermore, even if the Patent s restored to the register we consider that it is liable to be held

invalid for lack of novelty and inventive step.

We are aware that you have written to our client’s supplier, Betafence Limited, and that their advisers have
provided detalled reasons in their letter to you dated 25 July 2012 why, if the Patent is valid and subsisting
at all, the Brackets do not infringe. It seems that having had no success with the main supplier you have
decided to issue threats to our client as a reseller. That is unaccepiable behaviour and we have advised
our client that you have made an unjusfified threat contréry to Section 70 of the Patents Act 1877, as

amended by the Patents Act 2004.

Our client therefore requires that you provide an undertaking by no later than 4.00pm on Tuesday 23
October 2012 that you will not pursue or make any further threats of patent infringement against our client
in respect of the Brackets. if you fail to provide that undertaking our client will issue a claim against you for
unjustified threats without further notice seeking a declaration, damages and legal costs.

513

Collyer Bristow LLF fs a limiled liability parinership registered in England under number 0C318532, registered office 4 Bedford Row, London WC1R 40F, and is regulated by he
Solicilors Regulalion Aulhorily under number 441900, Any reference o a pariner means a member of the LLP or an employee vith equivatent standing and gualifications. A Iist of
ihe mambers is available for inspeclion at the above address, Collyer Bristow LLP i3 an Invesior in People and is Lexce] aceoredited,

www.collyerbristow.cam l Swilchboard +44{0)20 7242 7363
LB410500v3 15/10/2812 07:5%



Page 2
Richard Perry
15 October 2012

In the meantime, our client reserves all of its rights in this matter.

Yours faithfully

Collyer Bristow LLP

S\ 4

Goliyer Bristow LLP is a limited lizbility parinership registersd in England under number OC318532, registered office 4 Bedford Row, London WG1R 4DF, and is regulated by the
Solicilors Regulalion Aulbority under number 441900, Any reference fo a pariner means a member of the LLP gran employee vith equivalent slanding and qualificatiens. A list of
the members is avsilable for inspeclion &l the above address. Collyer Brislow LLP s an Invester in People and is Lexces accredited.

veww.collyerbristow.com " Swilchboard +44{0)20 7242 7363

L8410500v3 15M10/2012 07.5%
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IN THE PATENTS COUNTY COURT

Mr Justice Arnold

- Date: 22 July.2013-. =~ R
BETWEEN .
F H BRUNDLE (a private unlimited company) Claimant
and
MR RICHARD PERRY Defendant
ORDER FOR DIRECTIONS

UPON hearing the Case Management Conference on 22.july 2013
AND UPON hearing the Defendant and Counsel for the Claimant
AND UPON reading the documents recorded on the Court file as having been read;

AND UPON the issues being identified in the Schedule to this Order

IT IS ORDERED THAT:
DISCLOSURE

1. There be no order as to disclosure by either party,

EVIDENCE

2, The statements of case (and thelr annexes) of each party shall stand as
evidence in chief in the trial.

3. A physical example of each of the two forms of the Nylofor 3D bracket (as
referred to in the Particulars of Claim) will be brought to the Court by the
Claimant. These examples will stand as evidence in chief, The Defendant
M&tﬂ the Court additional physical examples om v\k[

fences.
.7?5 EXPERT EVIDENCE
4. Neither party has permission 1o adduce expert evidence. \)é
Banien N e e

TRIAL

5. The issutes in the trial shall be those issues tisted in Schedule 1 hereto,




L

There shall be no oral evidence, and no cross-examination, at trial. }Q

7. The parties shall, no later than 28 days before trial, serve on the others of
.them a list of all documents they want to be.included in the trial bundles.

8. The Claimant shall, no later than 14 days before trial, serve on the Defendant
one set of trial bundles by recorded delivery to his home address, namely: 19
Yerbury Street, Trowbridge, Wiltshire, BA14 8DP.

9. A further set of trial bundles for the Judge’s use at trial shall be filed by the
Claimant with the Judge’s Clerk, no eariier than 7 days and no later than 3
days before trial.

10.  The time allocated for the trial is 1 day., The parties are allocated half of that
time each,

11, The parties have permission to file skeleton arguments, on or before 4pm not
less than three clear days before trial,

12. The parties are to apply to the Clerk of the Lists for a trial date to be fixed.

PERMISSION TO APPLY

13. The parties have permission to apply for further dir.ections on 3 clear days’
notice to the other parfies.

CosTs

14, The costs of this CMC be reserved.
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On behalf of Betarence Limited
Mr J Timiin
Made; 19" November 2013

Number of Statement: 1.

IN THE INTELLECTUAL PROPERTY CLAIM NO: CC13P00980
ENTERPRISE COURT
BETWEEN
F H BRUNDLE
CLAIMANT
AND
RICHARD PERRY
DEFENDANT

X WITNESS STATEMENT OF JAMES TIMLIN

\

I, James Timlin, of Betafence Limited, P.O Box 119, Shepcote Lane, Sheffield, S9 1TY will say

as follows:~

1. This Witness Statement is made in opposition to the Defendant’s Appilication seeking
a transfer of this action to the High Court by an Application Notice dated 13%
September 2013, ‘

2 I am the United Kingdom's Sale Manager of Betafence Limited and I am duly
authorised to make this Statement on its behalf, The matters set out below are

within my knowledge and are true and, where they are not within my knowledge, I

-
believe them to be true,

3. Mr Perry's reason for seeking to transfer the case to the High Court is his belief that
his entitlement for damages will exceed £500,000.

4, Betafence sells the Nylofor 3D Bracket in two forms, the “Beam” and the “Universal”.
The Beam Is the kind complained of by the Defendant (the “bracket™); this is

A



explained in the Patent Office’s Opinion dated 17" July 2013, a copy of which is at
pages 1 to 7 of Exhibit "JT1" exhibited to this statement. The bracket Is a profiled
bracket that attaches either the top or the bottom of the fencing panel to the post.
The Universal, which is not complained about, is used to fasten the fence panel at

any other point to the post.

phadl agwﬁ

A o MFRL T The bracket is only sold in the United Kingdom and the Republic of Ire!and The
fiad | protadet bracket is sold in bags of 10 so the reference to yearly sales is to each bag. We sell
¥ al At each bag at an average price of £8.64 giving total sales for the years 2005 to 2013 of
DoaNT YAV £408,395.52. The figures start in 2005 because this is the year in which we ﬁrst sold

_— T
(ATH &W‘$ the bracket. These figures include sales to the Republic of Ireland
Jep T ,

o
crye

prnliio ot
v Y G- cart Al f 2 Greation duky 0”\
flom, aat 2006 7804 ' ) {wW DeSIGA CAD dr W
ﬂﬂ%ﬁ:& 2007 9417 agplication | S
two! 2008 8924 : ' 10 [laot
2009 7131 2) Do woT HAWE M-va}odﬂ
2010 4264 R M‘;/t— fud /) M
M - [
2011 2153 fare " POV vk
2012 737 ) (NECUECT ' b let / o,
2013 367 postert? #
ALL .
o Total of Bags | ' £/Bag Totaf Sales f““t‘ 4/
6;‘ 35' T 47,268 8.64 £408,395.52

Gg?"' 5, Mr Perry states in his Statement in support of a transfer to the High Court that our

g sales of the bracket are at least 5,000,000. In fact they are less than 10% of that W

g (47,268 bags with 10 in each bag is 472,680).

% / i dnlz

STATEMENT OF TRUTH Suhts Made ."'j
il Bmno Le o/
1 believe that the facts stated in this Withess Statement are true

Brsbunts




Dated 19™ November 2013



Opinions

From: sales [sales@britanniafasteners.co.uk]

Sent: 09 May 2013 16:05

To: Opinions

Cc: 'Wilson Andy'; reptilogdomains@hotmail.com

Subject: Patent Act 1977:Request for an opinion under Section 74(A) Patent
number GB2390104 {Mr Richard Perry}

Attachmentis: AFB 06 pdf

Dear Sirs

Your Reference - Room 3Y31/MS/86/13/GB2396164.

We make the following observations from the documents forwarded.

EXHIBIT PH2 Images 1,2,3 & 4 Clearly show the Bracket AFBe6 in its rightful use -
fixing steel mesh panels to steel posts.

EXHIBIT PH1 Image 3 Clearly shows the attempted use of Bracket AFBE6 in totally
the wrong application presumably by the applicant.

EXHIBIT PH3 Pages 1 & 2 The only worthy comparison of note is the colour - black.

_e

Please find attached the design & development drawing of the AFB@6 Bracket (drawn
16-64-2003) by Mr M J Humphries of Bekaert which has become Betafence Ltd.

PRove 11

simple comparison of the Bekaert / Betafence Drawing AFBe6, to the sketches (W20 MﬂNrJ
submitted of the Richard Perry Fence Bracket show clearly that there is no A} THU

intellectual infringement as the 2 items are completely different, designed for I
totally different applications by 2 different parties. m
DAy (0

OM_L[S‘ 200 fr
ULl nAYIE

Founip W sTREL
wd Hrownbet



@

With this in mind we respectfully ask the Comptroller to refuse the request for
infringement,

Yours faithfully

DaviD. FoRD Lt ouk
. . AMS . e
The Directors - ?;f:;) A:t 2;) 5 e)\lkg (\ﬁlo% p Wio Ut ?
STeved NitkolL traat

Britannia Fasteners Ltd
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Claimant

PJ Wheeler

Third

“PJW 37

Date: 19 November 2013
IN THE INTELLECTUAL PROPERTY Claim No. CC13P00980
ENTERPRISE COURT
BETWEEN:

F HBRUNDLE
7 Claimant
and

RICHARD PERRY
Defendant

7\k' THIRD WITNESS STATEMENT OF
PATRICK JOHN WHEELER

I, PATRICK JOHN WHEELER, Partner of Collyer Bristow LLP of 4 Bedford Row,
London WC1R 4TF, acting as solicitors for the above named Claimant, will say as

follows:
Documents

1. This witness statement is made in opposition to the

Defendant’s application seeking a transfer of this

action to the High Court pursuant to an application

notice dated 13 September 2013.
2. I am duly authorised by the Claimant to make this

witness statement on its behalf. This is my third 5{\/

' 7

withess statermnent in this matter. The matlers set out

below which are within my knowledge are true and,
o A

_where they are not within my knowledge, | believe

3N 5

L9213 4w 1812013 15:53

A



them to he true.
.___.________-—-—-..____'_ﬂ

. A
The Defendant__ has s_ent a letter to the Court dated 14 PJW 3:pp 1 -12;

November 2013, a copy of which forms pages 2 —-12  15-20
of exhibit PJW 3, which purports to be a response to

this firm's letter of 12 November 2013 (page 1), but

which is in fact a response to my second witness

statement dated 12 November 2013. This letter refers

to a letter from the IPO dated 11 November which was

not attached, so it is exhibited as pages 15 - 20.

In his letter of 14 November, the Defendant makes a
large number of inaccurate assertions about what my
witness statement says. It is not proportionate to
traverse each and every one of these in a further
statement, but suffice to say that none of the
assertions that relate to my client and my evidence

are accepted. | will briefly deal with two issues only.

First, to assist the court, the words that Mr Perry R Perry witness

denies using appear on the second page of his statement, p 2

witness statement in support of this application. The
word “hunch” appears at the end of the second
paragraph, and the word "guesstimates” appears in

the first tine of the penultimate paragraph.

Second, in case it be thought that there is an
inconsistency in paragraphs 11 and 12 of my second
statement, | wish to clarify that in the Claimant's
brochure, the Nylofix 3D brackets are shown
separately from the Nylofor 3D fence panels (see
pages 13 and 14). They would also be shown as

separate items on customer invoices.

Mr Brundle has informed me that in practice brackets  PJW 3: pp 13,14

Le213114v2 19/14/2013 1D:27
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are usually sold together with fence panels and/or
fence posts. Brackets may be sold separately when -

the customer is replacing panels or making their own

SRR N
posts The brackets are sold under a non- standard

e

: code which is purely descnphve and which
s Nl

consequently does not enable simple computer

tracing and reporting of sales of the specific product.

8. Completely accurate figures for sales of the brackets’

in question can only be obtained by examining all

invoices for sales of fence panel systems and

components in the last 6 years individuatly, and by

description rather than product code. This would be a

—‘_——~"—"—-\
very lengthy task. Mr Brundle's estimate, which |

report in my second statement, is based on fiqures for

“brackels purchased by the Claimant from Betafence

Limited. | submit that this data is sufficiently detailed,
accurate and proportionate for the purposes of this

application.

STATEMENT OF TRUTH

I believe that the facts stated in this witness statement are trye.

Sighed: e e
Patrick John Wheeler

Dated: 19 November 2013

—_—

LO2131 14wt 18/1 12043 15:53



Claimant
PJ Wheeler
Third
“PJW3”
Date: 19 November 2013
IN THE INTELLECTUAL PROPERTY Claim No. CC13P00980
BUSI_NESS COURT
BETWEEN:
F H BRUNDLE
Claimant
and
RICHARD PERRY
Defendant

EXHIBIT “PJW3”

This is the exhibit marked "PJW3" referred to in the third witness statement of
PATRICK JOHN WHEELER dated the 18" day of November 2013.
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Correspondence between Collyer Bristow and the
Defendant can be found at Tab 5.2
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% Securifor®2D

L

SRR

Nylofor® 3D

or most types of boundary and Iawlmedium security
applications.

Nylofor 3D is a very attractive and cost effechve solution. The pane!s

feature 'V' shaped beams al the lop, centre and botlom edges, which
AsL oty ermance the appearance bul also provide an inlegral support
spanning between the posts.

When ordering please add (o code: B for Black or G for Green.
Nofixings or bolls supplied. Fer bolls and fixings please sae pagé 13.

Featuring a toe and finger-proof mesh aperlure, this system combines
an anti-climb and anti-cut fence with excelient through wsﬁaxhiy and

" resistance lo vandalisen.

This new panel incorporates a unique comblnahon of increased vemcal
wire diameler and the incorporalion of a double horizonlal wire, The
result is a very rigid panel, higher level of strength and securily and
»tremely flat panel. This is a ground breaking product offering new
- of discreel high securily protection for scheols and mdus!nal or

____nmercial premises. :

When ordering please add o code: B for Black or G for Green.
Mo fixings or bolls supplied. For bolis and fixings please see page 13.

(EAEEEN N RN
; HH

Nylofor® 2D Supef

A more robust version af Nylofor 2D, thesa panels feature lwin Bram
wires, one posilioned on either side of the verficals for maximum rigidity
and resistance lo ¢iling.

This product is also suitable for security applications, offering a higher
degree of resistance fo impacl and vandalism of the fence,

When nrderihg please add o code: B for Black or G for Green.
Mo fixings-or bolts supplied. For bolls and fixings please see page 13.

Securifor® 3D

Featuring a tee and finger-proof mesh aperiure, this system combines
an anli-climb.and anti-cul fence with. exceﬂenl through visibifity and
resistance to vandalism,

These parels incorporate a pressed 'V' beam section which rof only
enhances appearance bul provides additionaf strength and support.

The ullimale in discreet high security perimeter protection for schoals: -
and industrial or commercial premises.

WH'7 10 SSa0Xa Ul STUBISU SASIUSE O UCIlOals LL-1nw 108 Da'uﬁlsenj

When ordering please add {0 code: B for Black or G for Green. 4:3 3 6 g
No fixings or bolls supplied. For bolls and fi fixings pieass see page 13.
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Twilfix® 2000 Post System

Posts are manufactured from 60 x 60 x 2mm square hollow section and fitted with M8 threaded inserts for
securing the panels. Polyester coated with a galvanised substrate. Available with-Flat or Pyramid Topy Caps.

Twilfix 2000 Posts are suitable for use with the following fence panels:

¢ Nylofor®2D and 2D Super ¢ Nylofar®3-M ¢ Paladin FX®
= Nylofor®3D ¢ Paladin Classic® * Holl Top®

Fence fOverall
Height Rlength

Post price excludes fixing brackets and holls. Top caps are inclusive.
When ordering piease add to code: B for Black or G for Green,

Fixing Brackets

The universal fixing brackets are commorn to'all pané!'typeélénd.afe subpﬁed black coafed and
sold in bags of 25, complete with black coated M8 tamper-proof, countersunk bolls and washers.

I

Specially designed for Nylofor® 2D Super - sold
tamper-proof, ceuntersunk bolts and washers.

Specially designed for Nylofer®3D - sold in bags of 10, complele with black coaled M8 tamper-proof,
counlersunk bolts and washers.

!g,//\:;{,»‘ffﬁ\
g; & r Specially designed cbtuse or acufe corner fixing for 2D Super - sold in bags of 10, compiete with
= A tamper-proof, countersunk boits and washers.




Claimant
PJ Wheeler
Third
“PJwW3”
Date: 19 November 2013
IN THE INTELLECTUAL PROPERTY Claim No. CC13P00980
BUSINESS COURT
BETWEEN:
F H BRUNDLE
Claimant
and
RICHARD PERRY
Defendant

EXHIBIT “PJW3”

This is the exhibit marked “PJW3" referred to in the third witness statement of
PATRICK JOHN WHEELER dated the 19" day of November 2013.
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Collyer (3
Bristow

Mr Richard Perry Collyer Bristow LLP sdlicilors
4 Bedford Row, London WC1R 4TF
19 Yerbury Street ediord Row, London
Trowbridge T (Ditect) +44 (0)20 7470 4432
et F (Direct) +44 (0)20 7470 4433
Wiltshire _BA1 4 ?DP E patrick.wheeler@collyerhristow.com
By Special Delivery DX 163 Londcn Chancery Lane

Our ref: PWH/cxr{23640.12
Your ref:

12 November 2013

Dear Mr Perry

FH Brundle v Richard Perry
Claim No. CC13P00980

We enclose, by way of service, the witness statement of Patrick Wheeler along with the attached Exhibit
PJW2.

Please acknowledge safe receipt.

Yours faithfully

Collyer Bristow LILLP

Enc.

Collyer Bristow LLP is a limited liahility parinership registered in England under number OC318532, registered affice 4 Bedforg Row, London WC1R 4TF, and is regutaled by the
Soficitors Regulalion Autharily under number 441900. Any reference 10 a partner means a member of the LLP or an employee with eguivatent slanding and qualifications. A fisl of
the members is available for inspeclion at the above address. Coliver Brislow LLP is an Inveslor in People and is Lexce! accradited.

www.colyerbristow.com Swilchboard +44(0)20 7242 7363
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Richard Perry
19 Yerbury Street
Trowbridge

Wiltshire. BAL4 8DP

Patents County Court

Rolls Buildings
Fetter Lane, London, ECTA | NV

FAQ: Sir Richard Arnold (Justice} Royal Mail Special Delivery 14" - NQV -2013

Claim: CC13P00980 Brundle vs Perry

Dear Sir Richard Arnold,

This document may arrive only a couple of days before the hearing as we have had a death in our family, hence |
have not paid much attention to the case over the last week or s50.

In respanse to Collyer Bristow's letter of 12" November , | have made some points to be considered:

1), f H Brundie’ s Solicitor claim they have a ‘statement’ from Michael Brundle stating the profits have been
“yastly over-estimated’ and now he claims he has no idea of the individual fence bracket prices as he buys them
in a set, which is an outright lie as hiis very own website specifies the individual unit prices and as shown in the

document for the patent opinion request.

| have a statement from Bill Clinton, ex-president of the United States, who swore to death on world television !
1 did not have sexual relations with that woman’ . Six months later when presented with hard evidente he then
stated on that very same world television ‘you got me. | had a sexual refationship with Monica’. No cigar.

Who is Michael Brundle? An executive who doesn’t have the ability to build a business of his own from nothing,
like I've had to do, and who instead goes around stealing MY work and de-frauding me, so a statement from
‘Michae! Brundle’ claiming profits are ‘over-estimated’ and that he doesn’t even know his cost prices doesn't
have an ounce of credibility — it is just another lie. What Board member of any Company doesn't know his cost
prices?? His own staff sent me quotations for the product as a separate unit from a kit — documents found in the
patent opinion request as absolute proof that his statements are a fie. tis clear that Brundle takes criminal
behavior in his stride — | wonder who else he has defrauded to buiid hislittle business?

If it is the case that profits are over-estimated, then why hasn’t he shown the Accounts of Profits?  Yet again
more deceit to allow him and his Betafence cronies to get away with their fraud.

2.



Between themselves, Betafence and Britannia Fasteners, they have sold in excess of 5 million pleces of the
product in the UK alone - in line with what the Indian manufacturer said in his emails in the patent opinion
request document, and the point is that the actual profit on sales is not the only value in question: there is the
complete dilution of the value of my patent and the overall adverse affect on my entire portfolio of products
and my business and the increased goodwill value to Brundle/Betafence which has been made unlawfully from
criminat activity and unjust enrichment, which the new [P Bill will be addressing - ¢riminal sanctions and
punishment. | am also technically a manufacturer as | have my own praducts made abroad which { distribute
throughout the UK via my own business and | have lost all the opportunity of having those revenues and profits
to refnvest and build my business whilst fraudsters here carry on with their Christmas parties year after year all
giving themselves a pat on the back and handing out bonuses for ‘how well they’re doing’ from the profits of
products that they haven't designed or paid for.

| also re-iterate, that’s just 5 million plus pieces in the UK alone which doesn’t even address worldwide sales or
the increased sales of the fencing that has only been installed with the use of the infringing product and then
the sales between 2011 onwards and the ongoing service sales {they still haven’t withdrawn the product from |
market, which would have been the proper thing to have done). 1 believe that as we are a part of the EU 1 can
enforce my IP in any member state for other EU Countries especially as Brundle are UK based.

2)'. Brundle claim they’ve only sold a few thousand pieces - which may be true of lgst year if they've already
sold the millions of units since 2004 and now there are other ways of installing the same fencing, therefore
forcing the product into the end of it’s life after they've had all the profit out of it, other than servicing or
‘replacement sales’ hence, sales would now be decline. Collyer Bristow clearly don’t know anything about
manufacturing or product lifecycles which is why the Executives should be summonsed to explain themselves
and the answers to fundamental questions. | know the answer because | do business with manufacturers and
wholesalers all over the world and | know everything there is to know about products. | supply almost 900
retailers with my own products that | invented without any help, funding or finance and without defrauding

peaple like Brundle has.

Betafence don’t give a toss — they haven't even bothered to reply to the application notices {although when they
read this on Friday passed to them hy Brundle, no doubt they will rush some rubbish in next week at the last

minute and make some lame excuse).

3}. Brundie now claim they are not working with Betafence and yet they stilf sell the product - so clearly they
are stating that they are now manufacturing it themselves or having it imported by someone else — my patent

protected product,

4). My patent has how been restored to the register and | claim additional damages from 2011 - 2013 as they
have admitted they are still selling the product. See attached letter from the Patent Office.

5). After Brundle's Solicitors became all over-excited experiencing their temporary euphoria at the time when
the Patent Office published their initial Opinion and in thinking they had automatically won something, | decided
to appeal the decision on principle as | am absolutely sick to death of screw up after screw up at the Patent
Office, even over something as simple as a fence bracket. They've even sent me a letter a fortnight ago stating
that ‘Watermist Ltd’ have been given time to reply to my appeal — who the hell is Watermist? I've never heard of

3
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them, they’re certainly nothing to do with this dispute — yet another mistake. Mistake after mistake after
mistake, The only person in the Patent Office with a brain is Eleanor Wade - a graduate working her way up the
ladder and, even she told me she thinks my Patent has been infringed. A five year old can identify the
components of thé bracket that correspond precisely with the claims of the Patent. The Patent Opinion has been
appealed - please find a copy attached.

6}. Copies of letters from Collyer Bristow and my replies and vice versa attached.

In the letters from Collyer Bristow, the Solicitor continually tries to work the Court onto his side by stating ‘what
the Court has told me’, It is an outright lie that ! claimed a ‘hunch’ on sales figures —this is not a word | ever use
and would not have used it and so therefore he thinks he can use his credibility as a Solicitor to lie to the Court
unless of course that Sir Richard Arnold suggested this particular word and | went along with it. Neither did | use
the word ‘Guesstimates’ — this is yet another outright lie. Dishonest people acting for dishonest people. The
solicitor forgets to state along with his other wild and imaginative statements what the Court will be telling him
when | prove thelr fraudulent and Immoral behavior and, they still refuse to answer the question about why
their clients are using my name ‘Richard Perry’ on import purchase orders for the product when they donot -
have and never have had any employees with the same name as myself. When | repeatedly ask why they did this
they state that they don’t want to communicate with me anymorel

7). | have made numerous settlement offers which have been ignored.

8). The limitations do not apply as | only found out about the fraud and infringement in 2012 and I have six
years to go back to claim damages, especially as there is a criminal element to this situation — otherwise the
entire system is worthless - these people copy and steal your products and profits, keep it hushed up for eight
years and keep their fingers crossed they can get away with it the law wasn't designed to protect these sorts of
people - it was designed to protect me from them.

‘ 9). {agree that Sir Richard said that it was irrelevant what the product was being used for and ‘that this would
go on whether or not the product infringed the claims of the Patent’ — that is precisely how it should go
otherwise the entire patent system is worthless and even an uneducated idiot can identify a fence bracket
having a rectangular central portion with a top flange and two sides. Thisis a ridiculous case and all of the

Companies should be punished.

Sincerely,

[ﬁ , \
Richard Perry
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AR PROPERTY OFFICE

Richard Perry
19 Yerbury Street
TROWBRIDGE
Wiltshire

" BA14 8DP
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Your reference:

Our reference: 45 EERNTROIETS

ﬂ November 2013

Dear Sirs

¢, Patent Number : GB2390104 (Richard Perry)
s Reference under Section 28 of the Paternits Act 1977

Intellectual Property Office
Patents Directorale
Concept House

Cardiff Road, Newport

~South Wales, NP10 8QQ

Direct Line: 01633 814341
E-Mail: PDhearings@ipo.gov.uk
Switchboard: 0300 300 2000

" Fax: 01633 814491

Minicom: 0300 0200 015

1. Please find enclosed ‘a-copy of a decision dated 11 November 2013.

2. As the decision has been in your favour, the application has been remitted to the

examiner or other relevant case officer who will be in contact with you as required.

Yours faithfully
KD Cooke

Darran Cooke (Hearings Clerk)
Litigation Section
Patents Directorate

Intellactual Property Office is an operating name of the Patent Offica

waww.ipo,gov.uk
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$i2%s INTELLECTUAL

% 2. PROPERTY OFFICE

Patents Form 2
Patents Act 1977 (Rule 76(3), 89(1), 98(3})

Initiation of proceedings before the Comptroller

{See the notes on the back of this form. You can also get

a leaflet from the Office explaining the use of this form)

Concept Houise
Cardiff Road
Newport

South Wales
NP10 8QQ

1 Your reference Fencebrackets
2 Patent application or patent number(s) GB2390104
to which the proceedings relate
If none, write ‘NONE*
3 Full name of the or of each patent applicant RICHARD PERRY
or proprietor (if known)
4 Name, address and posteode of all those initiating  RICHARD PERRY o
proceedings 19 YERBURY STREET
TROWBRIDGE
WILTSHIRE
BA14 8DP
Patents ADP number (i you know if)
5 Relevant legal provision(s)
{see noles (d) & {e))
6 Name of your agent (i you have one)
“Address for service” in the European Econormc
Area or Channel Islands to which all
correspondence should be sent (see note (f))
{including the posicods}
Patenis ADP number (i you know if)
TH
7 Signature(s) Date 16" OCTOBER 2013
V1 oved W |
{
8 Name, e-mail address, telephone, fax and for RICHARD PERRY, reptilogdomains@hotmail.com

{REV AUG10)

mobile number, if any, of a contact point

Intellectual Praperty Office is an opetating name of the Patent Office
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Richard Perry
19 Yerbury Street
Trowbridge
Wiltshire
BA14 8DP
The Patent Office
Patent Directorate
Concept House
| Cardiff Road 16% October 2013 Royal Mail Special Delivery

Newport NP10 8QQ

RE: Opinon Request for GB2390104 Room 3Y31/MS/06/13/GB2390104
Complaint and request for review
FAQ: Comptroller

Dear Sir,

Following my letter of 19t July and after receipt of the outcome of the request for an

‘opinion, | would like to request a proper review - please find attached the forms and fee

of £50.00.

| don’t believe the examiner has properly and competentlyconsidered all the evidence
" and her decision would undermine every patent ever granted and I feel that she has
come to the wrong conclusion. Her decision and formal opinion has left the matterin a
grey area, worthless to either party involved in the dispute, is not fully decisive and is
highly questionable for the following reasons:

1). She has fully agreed that the product has all the features as claimed in my claims
when she considers the product in use on the wooden fence in the photos Exhibit PH1.

She agrees there is a top flange and that the screw hole is not put through the body as
FH Brundle and Betafence claim but through the flange, and she has very cleverly been

able to identify:

e - There is a main body having a rectangular central portion

-



¢ Atop flange with a hole for fixing the bracket to the fence post (flange means
adapted in use to lie against and be attached to the post}

¢ Two triangular sides (triangular portions adapted in use to lie one each side of
the panel)

As I drafted the patent myself and was having trouble with the wording of the claims
due to having no knowledge on drafting patents, the Patent Office examiner added the
wording ‘with one apex adjacent the post and the other spaced therefrom’ and during
communications we both agreed it mean that one side of the triangle is on the post side
and the pointed portion of the triangular shape protrudes outwardly from the post
across the panel for better support to the panel, which is precisely what the Betafence
copy does, as proven in the photos Exhibit PH2 Image 3. It shows a bracket having all
the features as claimed in the patent and, the photo even shows the bracket overlying
the top corner of the wire panel fixed at the panel’s uppermost outwardly protruding
point. The fact that it is a wire panel makes no difference - the two triangular sides fali
one each side of the wire panel as shown in the photo PH 2 Image 4. It is quite clearly
obvious that the product has all the features of the patent, regardless that Betafence
have had to tweak the top flange with two recesses to make it fit between the wire.

The examiner has then looked at all the uses of the bracket when she should have
dismissed this part of my statement and focused solely on whether the actual product
infringes the wording of the patent as | was told by Lord Justice Arnold when I put to

him this simple argument:

If I patented a coffee cup and then put tea in it - does it mean that the patent is not
infringed despite the tea being put into the same cup having all the features of the

patented coffee cup?

The answer is that of course the patent is infringed - a five year old could determine
this case- this is simple logical argument and by declaring otherwise would invalidate
every patent ever written. In this Betafence case what they have done is taken the coffee
cup and used it to shovel sugar - the bracket still has all the features of the patent claim
"1, is used within fencing to secure the corner of a fence panel to a fence post and they
have deliberately designed the triangular shape of the fence to fit into my bracket and
then just angled the flange at a slightly different angle to the main body - but it doesn’t
malke any difference - it is still the same product used in fencing to secure a fence panel
to a fence post having all the features of the patent. If they haven't taken my productand
copied it with very slight tweaks then why have they wilfully and deliberately used my
name ‘Richard Perry’ on import/foreign purchase orders to authorise and procure
manufacture and importation of the goods when they have no one employed with the
same name as me and never have done and, more questionably, why has the examiner
deliberately ignored this fact? I would have thought that this was fairly fundamental as
even the Betafence, Brundle and Britannia Fasteners trio of thieves (everything comes
in threes doesn’t it?) must believe that they have infringed the patent otherwise what

3



possible reason would they have to use the name of the owner of the patent on their
purchase orders? There is no reason apart from defrauding me of profits they know |
am rightfully entitled to.

The examiner has then ignored the fact that the Betafence product wouldn’t work
without the top flange and it seems to me that this examiner is either completely
incompetent or is following a set procedure of training that she doesn’t understand or
knows how to implement, in particular using the Kimrin Angen argument that is
irrelevant in this case. If this argument about obviousness is used then it would be
obvious to anyone skilled in the art, in fact any idiot at all, that the bracket would easily
fit over the fence panel and attach to the post without any modifications as proven in
the photos PH1, It seems that the training must state - ‘use Kimrin Angen on every

. opinion request regardless of the outcome’ so that any clown can write a formal opinion
(probably to cut budgets) which I believe has greatly affected the credibility of the

Patent Office.

The Patent Office write to me to ask if they are able to use my work to train their staffand -

then don't seem to be able to puzzle out a simple infringement case, of a product
without any working or mechanical parts, a product which is made out of one single
piece of metal and even copies the size and shape almostto a T - as proven in the
photos where I have compared the sizing of the Betafence product to my own product
to highlight how Betafence and cronies have just taken my product and copied it.

In her point 14 she has deconstructed my claims into separate points when in fact the
claims are not separated - it is one paragraph and there is not full stop between: ‘and
comprising a main body having a rectangular central portion adapted in use to lie along
the top of the panel’ - clearly the product in question does lie along the top and
uppermost portions of the wire fence panel. Then (viii) ‘and flange means’ (ix)‘adapted
in use to lie against and be attached to the post’ which when put together as is claimed
in the patent describes exactly the product that is shown in the photos.

_ 2). She says the word apex does not appear in the main description - this is correctas
the patent examiner re-wrote the claims for me before the patent office granted it in the
first place (so she cannot claim this must be ignored) and the patent clearly means that
the invention is supposed to patent a product being put over the corner of a fence panel
attaching it to a fence post with the triangular body design - this is exactly the same as

the product in question.

4). She says the product in question is used to ‘Intercept two fence panels’ (which is
what FH Brundle tell her) when in fact at least several of the photographs show that the
- product is fixed to one fence panel and one post, which is precisely how Betafence have
used it on a wire fence panel and the usage should probably be ignored- clearly the
bracket is fixed to the top corner of the wire fence panel as described in my patent
description and so it seems the design of the actual fence panel needs further
consideration, but in any case, it then leads back to the same analogies of the coffee cup.

9



The other Nyloform product is not needed in the construction of the fence - the ‘heam’
bracket is all that is required on the corner to secure the panel to the post.

5). The product that infringes a patent does not have to be exactly the same as shown in
the drawings of the specification - this is the whole point of having the patent claims to
protect as wide a use and as varied a ‘design’ as possible and the examiner actually
agrees that the product in question has all the features of the claims - so how she has
come to the final decision that it doesn’t it absolutely absurd.

6). 'm wondering if that my rows and disputes with the patent office over the failings of
the office that led to the patent to lapse in the first place have had some bearing on the
outcome of the request. It lapsed in 2011 through miss-advice of the office over renewal
times and fees and it has now taken over 2 years to carry out a simple restoration

- procedure that any intelligent person could do in a day. Or is that the Patent Office may

be liable for the restitution claim through this miss advice and delay and are trying to
delay the restoration for as long as possible? It seems to have become mistake after
mistake after mistake with many of my other patents and trademarks and [ feel this
should be pointed out, as these types of wreckless decisions will undoubtedly ruin other
people’s patents or just allow worldwide companies to steal people’s work and then
hope they can throw expensive lawyers at it to get them out of trouble when they are
held to account - it is fraudulent dishonest behaviour where a group of dumb people
hide behind layers of Limited Liability Company fronts to cover up criminal activity

‘when in fact stealing intellectual property is no differentto an individual robbing a

bank,

[ wonder if the Patent Office will have the honour and decency to review this examiner’'s
ridiculous decision and overturn it. The decision isn’t binding on either party butasit
stands it paves the way for total abuse of the patent system by Compahies like the three
involved and leads to situations like this - which is why the Country lags behind almost
every other developed nation in the world in terms of innovation, and we are now
becoming slaves to the world instead of pioneering a better cne.

This is the Patent Office’s message to inventors and innovators: spend hundreds of
thousands of pounds and ten years of your life on your invention, get it patented by us
and take it to market and then when it is stolen and copied by big companies with
endless pockets of money and you don't get a single penny, we don't care - as long as big
Companies can keep paying tax on unlawfully made profits to pay our wages.

[ will put my arguments to the High Court in any case but [ would like my patent re-
instated as it should be and the office to uphold its validity and value, in the proper
decent way for which the patent office was setup and overturn the current decision.

Sincerely,

Richard Perry



Richard Perry

19 Yerhury Street
Trowbridge
Wiltshire

BA14 8DP

Collyer Bristow LLP -
4 Bedford Row

London

- WCIRATF Recorded Delivery 15" October 13

Claim: CC13P00980 Your letter of 11" October

Sirs,

Find enclosed copies of the applications that you have requested. You did send me a letter a few
months ago stating that you had already received these as | copied them to you when [ submitted
them to the Court, hence | hadn't sent them again.

Your client and the other two Companies are clearly still all working together so perhaps you could
answer these questions for me:

1); The Indian manufacturer states that a stamping authority is needed to produce the products
therefore: What action has Betafence taken agalnst Britannia Fasteners to block the import of the
products at any time between 2004 - 2011, if any and if not why not? Orisn't it the case that no
action has been taken, as Betafence colluded with your client and Britannia Fasteners, hence the
purchase orders to the Indian manufacturer in the name of Richard Perry {me) when neither of
your businesses have ever employed anyone with the same name as me?

2). Why has Betafence discontinued the product? Is it because they've had all profit out of it and
now found new and better ways of installing the fencing and wiped out the value of the patent in
any large commeicial scale OR because i'm bringing a claim against all of you for fraud, IP Theft

and compensation/restitution?

3. Would also confirm that your client is still selling and distributing the product and adduce an
Account of Profits on sales that have been made on this product and the sales of the fencing it

installs as | have already requested.

I have heard that there is a strengthened IP bill going through before the end of the year — this
would seem the perfect test case for it, as its aim is to impose criminal sanctions on people like your
client that go around defrauding others and stealing intellectual property and then hiding behind
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company fronts and endless pockets of money to get them out of it. | will be pushing for your clients
to serve a prison sentence when | win this case.

Singerely,

Richard Perry

CC. Patents County Court
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Intellectual BL O/454/13
Property
Office 11 November 2013
PATENTS ACT 1977
APPLICANT Mr. Richard Perry
ISSUE Whether Patent number GB2390104 should be
restored under Section 28
HEARING OFFICER G.J. Rose’Meyer

DECISION

Introduction

1 Patent number GB2390104 was filed on 8 August 2003 and granted with effect from
12 May 2004 in the name of Richard Perry (“the applicant” for restoration) with the
title “Fence bracket”.

2 The 9" year renewal fee fell due on 8 August 2011 - effectively 31 August 2011
under rule 38(1)2). The renewal fee was not paid by that date or during the six
months allowed under s.25 (4) upon payment of the prescribed additional fees. The
patent therefore ceased 08 August 2011.

3 On 13 June 2012 a Form 16 (Application to restore a patent) was filed by the
applicant requesting restoration of the patent, but the requisite fee of £135 was not
paid until 28 August 2012, This however was still within the nineteen months
prescribed under rule 41(1) (a) of the Patent Rules for applying for restoration.

4 After consideration of the evidence filed in support of the request for restoration the
applicant was informed in a letter dated 26 September 2012 that the preliminary view
of the Office was to refuse the request for restoration. This view was based on the
principle that non-payment due to a lack of funds could not be taken to be
unintentional.

5 After further exchanges of correspondence and the submission of additional
arguments by the applicant, the Office maintained the view that the case for
restoration had not been made. The applicant did not accept this view and requested
a hearing.

6 After several cancellations at the request of the applicant, the hearing took place
before me on 3 June 2013. The applicant represented himself.
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Evidence
7 The evidence submitted in support of the request for restoration consists of :

* Aletter from Mr. Perry received on 13 June 2012 filed with the Form 16, but no
fee was paid at that time on the Form 16.

e Letters from Mr. Perry dated 10 October 2012, 20 November 2012 and 18
December 2012.

» A letter from Mr. Perry received on 12 June 2013, enclosing a copy of a bank
statement. This evidence was received as a result of additional time | allowed
at the hearing.

» Aletter from Mr. Perry dated 26 September 2013, enclosing a copy of another
bank statement. This evidence was received as a result of additional time |
allowed after the hearing.

The Law
8 Section 28(3) of the Patents Act 1977 states:
If the Comptroller is satisfied that the failure of the proprietor of the patent-
(a) to pay the renewal fee within the prescribed period; or

(b) to pay that fee and any prescribed additional fee within the period of six
months immediately following the end of that period,

was unintentional, the Comptrdf!er shall by order restore the patent on payment of
any unpaid renewal fee and any prescribed additional fee.

The arguments

9 Examination of the evidence filed prior to the hearing led the Office to maintain its
' position that a successful case for restoration of this lapsed patent had not been
made. This was based firstly on the fact that in his first letter accompanying the
(unpaid) Form 16 filed on 13 June 2012, Mr. Perry had unequivocally stated that he
“could not afford to renew it at the time...” the renewal was due by 31 August 2011
or in the following six months with appropriate additional late fines. The Office
notified Mr. Perry that it was minded to refuse the application based on that
evidence, but invited him to file any further evidence he felt appropriate in supporting
his case.

10 The subsequent correspondence listed above between the Office and the applicant
up until the hearing in June 2013 concentrated on a number of issues:

e Mr. Perry’s confusion over whether he had paid the renewal fee at the same
time as he had paid ancther fee on another of his patents at about the same
time.

» Mr. Perry's assertions that he was advised by the Office in a telephone

10
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conversation “around October 2071” that the cheapest way to renew his
patent was to wait until after the six months late payment arrangements had
lapsed, wait for the patent to cease and then apply for restoration instead.

¢ Getting fo the bottom of the conversation Mr. Perry alleges he had in around
October 2011 with a male IPO official in which he received the advice
referred to in the above bullet point. A recorded telephone conversation
between Mr. Perry and an official in the IPO Information Centre (Mr. John
Hurley) was traced to have taken place on the on 8 November 2011 and a
copy of it was supplied to Mr. Perry, together with a written transcript of the
conversation. That recording and transcript shows that Mr. Hurley supplied
Mr. Perry with correct advice about what fees and fines were due on the
patent in suit and no advice about delaying payment in favour of restoration
was given.

« Mr. Perry’s insistence that the conversation with Mr. Hurley was not the one he
was referring to and that he had had another conversation with another male
official at the Office. No record of another conversation has come to light in
the evidence and Mr. Perry could not supply any specific information in order
for further official records to be checked.

Based on the above, the Office maintained its position and upheld its decision to
reject the application for restoration. The Office’s position was that as Mr. Perry had
clearly stated that he had no money to pay for the renewal of the patent in suit, had
not provided any evidence to the contrary and as he was aware of his inability to
pay, this was a conscious decision not to pay. Whatever his underlying intention to
keep the patent in force had been - Mr. Perry had stated throughout the proceedings
that it had never been his intention to let the patent lapse - that inability to pay the
renewal fee was not grounds for restoration within the meaning of $.28(3).

The above issues were all discussed in more detail at the hearing. At the hearing it
was clear that Mr. Perry had become very confused about when and what amount
he actually had to pay at various points during the period when the patent could still
have been renewed. Indeed the recorded conversation with Mr. Hurley had also
amply demonstrated this. - '

Despite Mr. Perry's initial assertions of impecuniosity, he had also subsequently
asserted in evidence and at the hearing that at various stages throughout the period
when the patent could have been renewed, he did in fact have funds in place to do
s0. Indeed at the hearing this became the main focus of his submissions, albeit
couched in confusion as to exactly when and what amount he had fo pay and strong
submissions about the erroneous advice he was allegedly given.

It was because of this obvious confusion that at the hearing 1 allowed Mr. Perry
further time in which to file additional evidence about his financial position during the
relevant period, because in essence, this was going o be the decisive factor in this
case.

In his evidence received on 12 June 2013, subsequent to the hearing, he submitted
evidence in the form of bank statements showing that in between May 2011 and July
2011(i.e. within the 3 months prior to the renewal being due - the due date being 8
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August 2011), he had sufficient funds in his account to pay the renewal fee of £150
(no fines were applicable at this point).

However, he clearly decided not to pay the fee at that time and that evidence offers
no explanation as to why, so has no determinative bearing on these proceedings.

It is clear from the evidence that Mr. Perry spoke to the Office on 8 November 2011
(i.e. with Mr. John Hurley) and in that conversation he was notified that at that time,
the fee to pay was the £150 renewal fee, plus two months worth of late payment
fines of £24 per month, making a total fee of £198 payable in order to renew the
patent.

In that conversation, Mr. Perry had said to Mr. Hurley that although he did not have
the full amount payable as of that date, he would have sufficient money to pay the
money “...next week when I get paid”.

It seems to me that this is crucial to Mr. Perry’s case and because of this | allowed
him a further opportunity to provide evidence to show whether as at 8 November
2011 until the last day in November (that being the final date when these fees and
fines still applied), that he had sufficient funds to pay the £198 to renew the patent in
suit.

On 26 September 2013, Mr. Perry submitted a letter enclosing copy of a bank
statement showing that as of 28 November 2011, he had a balance of £314.44 in
that particular bank account.

This is proof positive that Mr. Perry did indeed have sufficient funds to pay the £198
he needed to pay at that time to renew his patent. This of course begs the question
why didn't he pay it if, as he asserts, it was never his intention to let the patent
lapse? This goes to the heart of the determination | need to make in this application
for restoration, :

Was the failure to pay the renewal fee on time “unintentional”?

The essential determination to be made under Section 28 (3) of the Act is that the
Comptrolter shall restore the patent if he is ‘satisfied that the failure... [to pay the
renewal fee] .....was unintentional’.

itis important that the meaning of this requirement is read and understood in totality.

Whilst it is tempting to look at the word ‘unintentional’ and decide whether the
evidence demonstrates that the circumstances surrounding the facts of the case
were outside the applicant’s control and unintentional. However, that is not the test.

The determination is not to be reached by examining the general surrounding
circumstances but rather what the reasons were specifically in relation to the failure
to renew the patent on time and whether that failure was unintentional.

In Anning’s Application (BL O/374/08) the Hearing Officer interpreted ‘unintentional’
according to its normal English meaning (not done on purpose) and warned against
going against the clear meaning of the statute. Although there was a continual
underlying intention to proceed it did not follow that the failure was unintentional.
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On appeal, in Anning’s Application [2007] EWHC 2770 {Pat) the court was clear that
the test is not concerned with looking at the unintentionality of a consequence which
follows from the failure to do the required thing, but solely about the failure to do the
thing itself.

It has never been in dispute that Mr. Perry always had an underlying intention not to
let his patent fapse, but was his failure to pay the renewal fee on time unintentional?

The analysis

At the hearing and again in his letter of 26 September 2013 Mr. Peiry stated that the
reason for not paying the renewal fee and late payment fine by the end of November
2011 when it has been shown he had the money to do so was because soon after
speaking to Mr. Hurley on 8 November, he rang the Office again and was further
advised that it would be cheaper to ailow the patent to lapse and then restore it. Now
whilst | have no evidence of this at all, this matter was discussed in some detail at
the hearing and Mr. Perry is adamant that this advice was given to him, albeit he
suggested the date was around October 2011, not after November 2011. The effect
of that alleged official advice was that he thought he could delay the renewal of his
patent and await the restoration process.

What am | to make of this line of argument? At the hearing | gave Mr. Perry my view
that this would be wholly inaccurate advice for any PO official to give and that there
is no evidence that it was given. On the other hand Mr. Perry did point out that other
errors had been made in the processing of this patent. He pointed out that in a
previous restoration action on this same patent, the application for restoration was
successful on basis of errors made within the Office. Mr. Perry also pointed me to
various small clerical errors made during these proceedings.

| pointed out to Mr. Perry at the hearing that given he had been through the
restoration process before on this patent, | found it somewhat odd that he should be
seemingly so unfamiliar with it and the renewals process. Mr. Perry's arguments
here were that he was an extremely busy man on various fronts to do with his
business, his other patents and indeed other Intellectual Property rights and because
of this he is often shifting his monetary and business priarities etc, and admitted to
being extremely confused by exactly where he is at any given point with many of his
dealings on his patents. He claimed that he was totally unfamiliar with the restoration
process because even though he had been through it before, he merely followed the
IPQO's instructions at the time and really wasn't aware of what process he was in.

On balance, the best | can make of this line of argument is to accept that Mr. Perry
did seek further advice from the Office after his conversation with Mr. Hurley and
whatever advice he was given after the correct advice provided by Mr. Hurley, he

- understood it to mean that he could delay the renewal of his patent and await the

restoration process as this would be a cheaper option. This seems like wholly
unlikety advice in my opinion, but Mr. Perry seemed to me at the hearing to be an
open and honest individual, who was clearly struggling to stay on top of his dealings
with his patents on various fronts and because of this was hopelessly confused as to
what advice he was being given, by whom and how and when to follow that advice.
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33 ltis very clear from the evidence that Mr. Perry has been confused throughout the
process about when and how much to pay in order to renew his patent. On the
balance of probabilities, taking the best view that | can, | accept that whatever he

understood from the official advice given to him, it confused him to such a degree
that it led to the fatal non payment of his renewal fees on the patent in suit.

34  On that basis it is also clear that the failure to renew the patent in time was
unintentional within the meaning of the Act.

Conclusion

35 Itis my view that the evidence provided in this case is sufficient to satisfy the
Comptrolier that the 'unintentional’ test has been met. As such | order that the patent
be restored.

G.J Rose’Meyer
Hearing Officer
Acting for the Comptroller
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EXHIBIT 12 - Screenshot of Betafence Contracted Wholesalers

‘F H Brundle’ Website Showing Nylofor 3D Product In Use And Marketed For Sale.

jeglsiatlon zeclres o5 tofnform you that we pea ceolfes, Cur vie ef cockies 45 Imiced, but
g, Please Jick OK to dismiss s messaon

e Tadin

Keamst dnmpuey

The tHC's Wrotight Iren Components Spedialists

FH Brindle 15 the UK largest stocklst of wrought by comaonents, g4

kapfvace snd CARME gate automation equipment. We also hald e widaet 1ange of
2 5| Taeial and ded mgial, In stock far

dalivery.

Other preduct FRnges avalable are slgintass steel hapdrmil comoonents, Tube
Champs and galvanicesd fuhe olus 2 huge range ¢f Industeial sheel Boguing. We
are ale ant of tre largest mLenlsurtinng stockholdars I the UK. In lact we have |
suth 3 variety of differeat products available vhy don't vou bronse ous viehsite and
see what F# Biuadie $an offer you?

BELEVERY AMAJLARLE OR GHLLECT FROE GUR TRARE EDURTERS

e Jook forwasd to beleg of service,

CEIETITY

Daudard Unwerss
Feing Brazkels

20 Proite
Fiipp Binclels
2

Fenot Kurber Takl

kelgnl oiBzams  Fings
L&m
Z0hm

PR
o

2
Zém 2

Gn sloping pround, 4 Profiled Brackeis are necassaly ta secuse rach pansl althe
upper and dwsr baam

Twilkix® 2600 Post System - Assembly of Paladin® Clagsic Panels

The Palagin Classic Fizing ullise 25 x & coalimuous fal damp barslo secure
Ihe ovedapped pariels to e frent face of the post.

Fencs  Mumberel Humperpi Camp  Camp By Predec

rieigh! Fngsperid Barsperid npacksof  Code

gam 2 1 10 E5PFHES

i2m % 1 A (1] S6PFRI2

18m 13 ! 0 S6PFRIS )
20m 8 1 1 SBAFKZS

28m 7 1 5 S6PFK24 .

o

Nuinber of Féngs (balls and washers] are shown per ii-fxings arg pecisdin
e



F H BRUNDLE QUOTATION 1269673 @
Wholesale Distribytors since 1889 | 2 OP lf_

502 Millbrook Road PAGE ;1
Third Avenue CUSTOMER CODE: 5$21112
Millbrock QUOTE DATE s 02/10/2012
Southampton YOUR ORDER NO: R.Perry
s015 0JX QUOTE BY : Lee Ramsden
TEL : 02380 703333 DECISION DATE: 16/10/2012
FAX : 02380 705555 *THIS T8 NOT AN INVOICE*
INVOICE TO: BLACKROCK CONSTRUCTICN DELIVER TO: AS INVOICE-TO

19 YERBURY STREET

TROWBRIDGE

WILTSHIRE

BAl4 8DP
Dear Sirs,

We thank you for your enquiry. We are delighted to offer the following prices for your consideration.

Qiy '.D'es'Criptio.n

p . Y3M24 21__GREEN NYLOFOR 3M FENCING 2430 X 3000mm  64.84 1361..64
FENCING PANELS T
56BOX24IG 2 @REEN TWILFIX 2000 FOR 2.4M HIGH FENCE  32.67 65 .34
INTERMEDIATE/END POST 3100mm O.A
56BOX24CG 5 CGREEN TWILFIX 2000 FOR 2.4M HIGH FENCE  35.41 70.82
CORNER POST 3100mm O.A ‘
o e
56AFBOG 5 METAL 3D PROFILE BRACKETS PACK B ~ 1B.60 £ 93.00
f SOLD IN PACKS OF 10 PIECES L _ ——
- L8 = \ coi
0BOL54 5 TRI-LOBE ALLEN KBYS ADDoN 0.03 0.15
L - - . L&J -
fRep et SR .
Prices quoted will be valid for 14 days from date of guotation Gmpd;su Vat Total

1590.95 318.18 1909.14

¢ ‘ace an order please give me.a.call or speak-to our sales staff who eire'aixyay.-s.\;‘m-iifing‘to help and advise.

i
&

Kind regards,

Lee Ramsden
for E.H. Brundle

Cyptfle WD 1o (sTuCT K @un of 9%enFT Fenct

Please ask for a catalogue on our vast range of products or visit www.Fhbrundie.co.uk
Directors: RICHARD F. BRUNDLE MBE, MICHAEL F. BRUNDLE

Welded Mesh . Expanded Metal . Perforated Steel. Wiought fron Cormponents . Industrial Fencing . Prorafling .
Automated Gate Systems . Tuebclamps and Tube . Stairtreads and Handrail Standards . Steel Sections .

VAT Registration No.GB 232 2423 10 C C\ o



RE: Quotation from F H Brandle - Webmail - Msg Page 1 of 2 @

3of -

From: |ee Ramsden <lee.ramsden@brundie,com> Sent: Tue 02/10/12 2:34 PM
To: "sales@blackrockconstruction.co.uk™ <sales@btackrockeenstruction. co, uks Priority: Normal

Subject: RE: Quotation from F H Brundle

Hi Richard,

We are able to get in a blue the code is RAL 5010 and you will be looking at about 2months Jead time hut am unable ta get an exact cost at this stage Also we have
2; : sold this system for more than 5 Years so replacement parts are rot an issue.

Regards

Lee

From: BlackRock Construction fmailto:sales@blacksockconstruction.co.uk]
Sent: 02 October 2012 14:27

To: Lee Ramsden

Subject: RE: Quotation frem F H Brundle

Hi Lee,

i just have two more questions:

1). could the supenmarket have it in their own house colours ie: dark blue and if so what is the increase in costs and delivery time

: : 2). do you know how fong your Company has sold the Nylofor 3m and 3D system for? is it more than 5 years? - i need to give the client some idea of
replacement bits etc as we have fe guatantes the parts and the work for a year.

Richard

On Tue 62/10/12 2:14 PM , Lee Ramsden lee.ramsden@brundle.com sent:

Hi Richard,
Mot a problem glad to have been of help.
Regards

Lee

From: BlackRock Construction [maiito:sales@blackrockconstruction.co.uk
Sent: 02 October 2012 14:13

To: Lee Ramsden

Subject: Re: Quotation from F H Brundle

Hi Lee,
thanks for your trouble.
1 wiil put it to the client and see what they say...

Richard

O Tue 02/10/12 2:10 PM |, Lee Ramsden leeramsden@brundle.com sent:

Hi Richard

)}% Aitached is Conf of quote as requested based on about 61m which. is equivalent to 2001t
Delivery is about 4-5 weeks on this product if not in stock.
No 1269673
Regards

Lee

Lee Ramsden

Tel: 02380 707 324
Fax: 023 BO7G 5555
Emeil; }ee ramsden@brurdie.com
Web: www.fhibrandie,co.ule
F H Brundle
150 9001;2008 Regmstered

. C .\
http.//webmail blackrockconstruction.co. uk/reademail.php?id=3676&folder=Inbox&p... 02/10/2012



RE: Quotation from ¥ H Brundle - Webmail - Msg Page 2 of 2

Syt Sty landmiGe & s Tuie farinp &
Bapr e Tompenenks Eicsiie Freuly

i
: st hi

TEyou are ot the Intended resipient, employee or agent responsible for delivering the 1 the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication

and itsv tach ts is stictly prohibited. F H Bryndle may monitor emai] iraffic data.
Aay views expressed by Lee Ramsden are not necessarily those of F H Bradle. F H Brundle's employees are expressly requested, amongst other things, not to make any defamatory, threatening or obscens
statements and not to infiinge any legal ght (including any infringement of copyright) by emall conumunication. F H Brondle wili not accepl any liability in respect of such 2 commutication, and the employes

sesponsible wil! be pessonally liable for any damages or other liabilities arising.

Lee Ramisden

Tel: 02380 707 324

Fax: 023 8070 5555

Email: lee.ramsden@brundie.com
Web: www.fhbrundle.co.ulk

F H Brundie

ISO 9001:2008 Redqistered

SRR ek Resnted | SHaLy Adhven Beaxd ERinp Alsdeniflng & iy
BpdE it e T TSR Bieltan GryrCoar Lo Seeadty

#you ara not the intended rectpient, employee or agent responsille for delivering the message fo the intended secipient, you are haraby noli
corrmunicetion and its aitachmants s stricdy prehibitzd, F H Bryndte may nichitor emall teaific data,

Any views expressed by Lee Ramsden are pot necessarly hose of F H Brurdie F H Brundls's entpioyees are wxpressly requesied, amongst clier things, not o rake any defamnatory, tveatening
or abscens sfalements znd not to infiinga any f=gal fight (ncluding any nfringemens of copytighly by emall cemmunication. F H Brundle wilt not accept any lizbiity in respsct of such a
commbinication, and the employee responsible wit be perscnadly iable for any demsges or other lizbiltles adsing. . . .

fied that any dissemination, distdbution or copying of this

Lee Ramisden

Tel: 02380 7G7 324
Fax: 023 8070 5555

Email: fee ramsden@brundle.com

Web: www.fhbrundie.co.uic

F H Brundle
150 9001:2008 Registered
SRHENESTRR el Bxpurfed wolssf Waren [ 1) 'z S Stfing: iiplrolits £
B i Hetal Her Wi R Hipdusny i iR s LT G WAl pais
pt =45 e T

i you are not the infendsd recipient, amaloyse or agent respansibla for delivering the message o the infendeg resipient, you are hereby notifisd that any dissemination, distribution or copying of this
cemmunication and iis attachments is strictiy probibiled, £ H Brundle may manitor emait Zafiic data. . X

Any views axprassed by Lee Ramsdan ara not frecessarily those of F H Brundie, £ H Brundio's empleyess are exprossly requastad, amongst oliver things, net io make any defamatory, {hreatening or
ahscene stalements and not 1o Infringe any legal right {inciuding any infingement of copyiight) by smail communicstion, F H Brundiz vl not accapt any habillty in respect of such a communieation,

and the enipioyes responsibla will be persanally lizble for sny damages ar other liabilties arising.

From: Lee Ramsden <lee.ramsden@brundla.com> - RE: Quotation from F H Brandle

C. a2

http://webmail.blackrockeonstruction.co.uk/reademail php?id=3 676&folder=Inbox&p... 02/10/2012




